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To  Members  of  the  Thirty-ninth  Legislative  Assembly: 

Within  the  structure  of  Montana  government,  the  Liquor  Control 
Board  is  unique.  It  is  the  only  agency  of  state  government  directly 
engaged  in  a  business  venture— the  merchandising  of  hquor  through 
state  package  stores.  Moreover,  the  enterprise  is  a  complete  monopoly 
established  by  law. 

To  some  persons  any  government  activity  is  suspect.  And,  al- 
coholic beverages  have  connotations  of  evil  to  many.  These  attitudes, 
applied  to  a  state  business  venture  dealing  with  millions  of  dollars 
each  year,  make  the  Liquor  Control  Board  a  tempting  target  for  ru- 
mors, accusations,  and  condemnation. 

The  major  purpose  of  this  report  is  to  provide  legislators  and 
citizens  of  the  state  with  factual  information  on  the  operation  of  the 
state  liquor  monopoly.  The  Council  hopes  that  this  information  will 
promote  a  more  thorough  understanding  of  the  operation  of  the  mo- 
nopoly, and  that  the  report  will  thus  be  of  benefit  to  legislators,  citi- 
zens, and  the  Liquor  Control  Board  alike. 

Although  a  bill  is  not  included  in  this  report,  legislation  will  be  in- 
troduced to  implement  specific  recommendations  requiring  statutory 
changes. 


Very  truly  yours. 


SENATOR  W.  A.  "Bill"  GROFF 

Chairman 

Montana  Legislative  Council 
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SUMMARY  OF  REPORT 

Historical   Development  and   General   Administration 

Following  the  repeal  of  prohibition,  Montana  established  a  state  liquor  monopoly  to  reg- 
ulate the  manufacture  and  sale  of  all  alcoholic  beverages  manufactured,  sold,  or  dispensed  in 
the  state.  Control  was  accompUshed  through  licensing  power  delegated  to  the  Liquor  Con- 
trol Board.  A  retail  monopoly  was  established — hquor  was  sold  only  by  state  package  stores, 
and  beer  was  sold  only  by  the  drink  in  licensed  establishments. 

Since  1933,  when  the  system  was  established,  only  two  major  changes  have  been  made 
in  laws  regulating  the  manufacture  and  sale  of  alcoholic  beverages.  In  1937  an  appointive 
three-member  board  replaced  the  previous  ex-officio  State  Board  of  Examiners.  In  1938  a 
referendum  allowing  sale  of  liquor  by  the  drink  was  approved  by  the  voters  and  proclaimed 
by  the  Governor  early  in  1939. 

The  Liquor  Control  Board  is  charged  with  two  major  functions — control  of  the  manufac- 
ture, sale,  and  consumption  of  alcoholic  beverages;  and  merchandising  liquor  through  state 
package  liquor  stores.  The  Board  has  very  broad  authority  to  regulate  the  manufacture,  sale, 
and  consumption  of  alcoholic  beverages.  Members  are  appointed  by  the  Governor  with  the 
consent  of  the  Senate  for  four  year  terms. 

Under  policy  guidance  of  the  Board,  the  liquor  administrator  is  responsible  for  daily  su- 
pervision of  the  monopoly.  The  administrative  structure  is  divided  into  two  program  areas — 
merchandising,  and  licensing  and  law  enforcement.  The  administrator  supervises  the  mer- 
chandising program,  and  the  assistant  administrator  supervises  the  licensing  and  law  enforce- 
ment program.  There  are  five  functional  divisions  in  the  organization:  merchandising,  ac- 
counting, data  processing,  warehousing  and  licensing. 

Licensing  and   Law   Enforcement 

The  Board  may  suspend  or  revoke  a  license  if  any  laws  of  the  state  or  federal  govern- 
ment, any  municipal  ordinance,  or  any  regulation  of  the  Board  is  violated.  Suspensions  or  re- 
vocations may  be  based  either  on  notice  from  a  court  that  a  licensee  has  been  convicted  of  a 
violation,  or  upon  facts  ascertained  by  the  Board  itself.  If  the  action  is  based  upon  a  notice 
of  conviction,  it  is  mandatory  that  the  Board  suspend  the  license  for  up  to  ninety  days  or  re- 
voke it  permanently.  If  the  suspension  or  revocation  is  based  upon  information  compiled  by 
the  Board,  it  acts  in  a  quasi-judicial  capacity  determining  the  facts,  deciding  whether  a  vio- 
lation occurred,  and  fixing  the  penalty. 

As  a  result  of  statutory  quotas,  liquor  and  beer  licenses  subject  to  limitations  have  mon- 
etary value,  retail  liquor  licenses  being  the  more  valuable.  This  value,  which  may  range  from 
a  nominal  amount  to  many  thousands  of  dollars,  is  recognized  by  law,  and  licenses  are  sub- 
ject to  mortgages  or  other  valid  liens. 

The  Liquor  Control  Board  and  local  law  enforcement  officials  are  jointly  responsible  for 
law  enforcement.  To  reimburse  local  governments  for  enforcement  expenses,  a  four  percent 
tax  on  the  retail  selling  price  of  liquor  is  collected  and  divided  between  counties  and 
municipalities. 

Under  Montana  law,  every  person  who  purchases  liquor  must  have  an  annual  permit  is- 
sued by  the  Board  costing  fifty  cents.  Permits  may  be  suspended  by  orders  of  interdiction  is- 
sued by  a  court,  or  by  the  Board  itself  if  liquor  laws  are  violated. 
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THE  ECONOMICS  OF  THE  MONOPOLY 

Since  1933  the  state  has  received  about  $140  million  in  revenue  from  the  monopoly.  Be- 
cause revenues  are  usually  quoted  in  total  figures,  an  erroneous  impression  is  often  created 
that  the  major  soui-ce  of  revenue  is  from  liquor  profits.  However,  of  total  annual  revenue  of 
$8  million,  liquor  profits  make  up  about  36  percent  of  the  total,  state  excise  taxes  nearly  35 
percent,  beer  licenses  and  taxes  almost  14  percent,  county  license  taxes  almost  9  percent,  and 
liquor  license  fees  more  than  6  percent.  Statements  that  abolition  of  the  monopoly  would 
cost  the  state  $8  million  in  revenue  are  misleading  and  untrue.  Net  profit  from  the  operation 
of  the  monopoly  is  less  than  $3  million  annually. 

Personnel 

General  authority  over  personnel  is  delegated  to  the  Board  by  statute  but  patronage  is  a 
major  consideration  in  employment  of  Board  personnel.  In  practice  the  administrator  is 
named  by  the  Governor,  vendors  are  employed  upon  recommendation  of  the  county  central 
committee  of  the  Governor's  political  party,  and  inspectors  or  auditors  are  employed  upon 
the  recommendation  of  the  state  central  committee.  Employees  of  the  central  warehouse  and 
administrative  offices  in  Helena,  with  the  exception  of  the  administrator,  inspectors  and  au- 
ditors, are  generally  excluded  from  the  patronage  system.  Employment  is  on  a  monthly  basis 
with  no  tenure  being  accorded.  Board  members  have  not  expressed  dissatisfaction  with  the 
patronage  system  and  there  seem  to  be  no  compelling  reasons  to  establish  a  separate  merit 
system  for  Board  employees. 

Maximum  annual  salaries  range  from  $3,750  for  a  suboi'dinate  employee  of  a  Class  C 
store  to  $9,000  for  the  liquor  administrator.  Board  members  favor  removal  of  statutory  sal- 
ary hmits.  When  these  limits  were  first  imposed,  funds  of  the  Board  remained  outside  the 
appropriating  authority  of  the  legislature,  and  profits  were  not  considered  state  funds  until 
actually  transferred  to  the  state  treasury.  With  almost  no  control  over  total  salary  expendi- 
tures, it  is  not  surprising  that  the  legislature  imposed  statutory  salary  limits. 

Enhanced  legislative  control  over  salary  expenditures  since  1963  has  negated  the  major 
reason  for  setting  salaries  by  statute.  Even  when  the  maximum  salary  for  a  particular  em- 
ployee is  set  by  statute,  the  total  salary  expenditure  by  an  agency  is  not  limited  because  there 
is  no  restriction  on  the  number  of  employees.  Stipulated  statutory  salaries  also  introduce  a 
degree  of  inflexibility  into  administration  of  the  monopoly  which  might  be  uneconomical  to 
the  state.  The  Council  recommends  removal  of  statutory  salary  limitations  for  Board 
employees. 

Unless  dismissed  for  mishandling  funds  or  other  serious  reasons,  employees  involun- 
tarily separated  are  given  two  weeks  salary  as  severance  pay.  The  pi'actice  of  giving  sever- 
ance pay  was  explained  by  the  Board  as  a  means  of  getting  rid  of  an  employee  "who  isn't  do- 
ing the  job."  In  one  instance,  however,  a  retiring  employee  was  paid  for  unused  leave,  re- 
ceived severance  pay,  and  then  was  retained  as  an  advisor  for  six  months. 

The  Council  recognizes  that  instances  arise  when  it  might  be  desirable  to  retain  a  retir- 
ing administrative  official  to  provide  continuity  during  the  first  month  or  two  under  a  new 
administrator.  If  the  Board  feels  that  continuity  in  administration  is  necessary,  it  should,  if 
possible,  provide  for  training  a  subordinate  staff  employee.  If  this  is  not  practical,  retention 
of  the  retiring  administrator  for  several  weeks  could  be  justified. 

Severance  pay  to  employees  may  be  a  common  practice  in  private  business  and  industry. 
The  liquor  monopoly  is  not  a  private  business  and  should  be  operated  as  an  agency  of  state 
government.  If  a  separation  has  its  origin  in  budgetary  or  other  administrative  changes,  a 
minimum  amount  of  foresight  and  planning  will  permit  an  orderly,  normal  notice  and  separa- 
tion procedure.  Because  of  circumstances  surrounding  this  incident,  it  is  difficult  to  escape 
the  conclusion  that  the  Board  intended  to  provide  a  bonus  for  a  long  time  employee. 
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The   Liquor   Control   Board   and   its   Policy-making   Function 

PURPOSE  OF  THE  LIQUOR  CONTROL  ACT 

The  Liquor  Control  Board,  and  perhaps  the  legislative  assembly  and  general  public  as 
well,  seems  to  have  a  schismatic  attitude  toward  the  hquor  monopoly.  Income  to  the  general 
fund  is  rehshed  by  legislator  and  taxpayer  alike;  but  as  one  Board  member  put  it,  the  prod- 
uct "has  connotations  of  evil."  One  member  stated  that  there  is  possibly  a  "conflict  of  inter- 
est" in  the  sale  of  liquor  on  the  one  hand,  and  the  control  function  on  the  other.  Some  Board 
members  apparently  construe  "control''  to  include  regulating  the  rate  of  consumption  of 
liquor  although  nothing  in  the  statutes  or  cases  suggests  this  as  a  purpose  of  the  Board. 

The  merchandising  policy  of  the  Board  is  ambivalent.  The  Board  established  one  attrac- 
tive store  to  test  public  acceptance  of  modern  merchandising  techniques.  Although  they  dis- 
covered that  the  new  store  increased  sales  of  higher  priced  brands  of  hquor,  a  similar  store 
was  established  in  another  city.  A  former  Board  chairman  said  that  the  Board  definitely 
should  not  promote  the  sale  of  liquor;  yet  there  is  a  policy  of  renovating  state  stores  to  make 
them  more  attractive.  The  equivocal  position  of  the  Board  is  perhaps  best  expressed  in  the 
statement  of  one  member  that  "every  once  in  a  while  we  get  off  on  the  angle  that  maybe  we 
should  do  a  little  merchandising  and  wonder  whether  or  not  it  is  a  good  thing."  A  major 
reason  for  the  ambiguous  position  of  the  Board  lies  with  its  concept  of  "control." 

A  recent  detailed  study  conducted  by  New  York  concluded  that  state  laws  and  regula- 
tory agencies  have  little  if  any  effect  upon  the  direct  problems  of  alcohol  or  on  the  rate  of 
consumption  of  alcoholic  beverages.  The  conclusions  and  opinions  of  this  report,  if  correct, 
might  point  toward  a  need  to  clarify  the  major  functions  of  the  Board.  If  the  rate  of  con- 
sumption of  alcoholic  beverages  cannot  be  controlled  by  statute  and  regulaton,'  bodies,  it 
should  be  frankly  recognized.  A  clarification  of  the  control  function  to  include  regulating 
only  the  manner  in  which  alcoholic  beverages  are  manufactured  and  sold  wdthin  the  state 
might  aid  the  Board  substantially  in  resloving  any  conflicts  envisaged  between  its  control 
and  merchandising  functions.  This  simplification,  in  turn,  should  expedite  the  formation  of 
policy  decisions  and  lead  to  more  uniformity  in  the  interpretation  and  application  of  liquor 
control  laws.  The  Council  suggests  that  the  legislatm'e  recognize  the  dual  function  of  the 
Board  and  perhaps  redefine  the  purposes  of  the  monopoly  to  better  direct  it. 

ORGANIZATIONAL  STRUCTURE 

Although  the  liquor  administrator  supervises  the  entire  operation,  in  practice  most  of 
his  time  is  devoted  to  the  merchandising  program.  The  assistant  administrator  devotes  al- 
most all  of  his  time  to  licensing  and  law  enforcement.  In  effect,  the  monopoly  has  two  ad- 
ministrators, and  no  single  person  exercises  effective  supervision  over  the  entire  operation. 
The  division  in  administrative  responsibility  results  in  a  lack  of  coordination  and  continuity 
— particularly  in  the  merchandising  program.  An  analysis  of  the  Board's  staffing  pattern  re- 
veals a  need  for  more  high  echelon  employees. 

GLACIER  VIEW  WINE 

The  purchase  of  dessert  wine  bottled  specially  for  the  Board  under  the  name  "Glacier 
View"  dui'ing  the  period  September  1958  through  August  1962  generated  criticism  from  both 
the  general  public  and  by  legislative  resolution  Official  minutes  and  correspondence  of  the 
Board  give  few  clues  as  to  the  reason  for  the  program. 

To  circumvent  an  alleged  winery  "price  conspiracy,"  in  1958  the  Board  requested  bids 
for  a  one  \'ear  supply  of  dessert  wine.  When  opened,  the  Board  thought  that  all  bids  were 
so  similar  that  they  would  each  result  in  the  same  retail  selling  price  —  except  for  the  bid 
submitted  by  Ellena  Brothers  of  Etiwanda.  California. 
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All  bids  were  rejected,  and  the  Board  met  with  Mr.  John  EUena.  At  the  meeting,  the 
Board  agreed  to  waive  the  requirement  that  each  bottle  of  liquor  sold  in  the  state  carry  the 
decalcomania  attached  at  the  winery.  Mr.  Ellena  then  agreed  to  lower  his  bid  on  the  des- 
sert wine. 

Although  Board  members  involved  feel  that  marketing  Glacier  View  wine  was  beneficial 
both  to  the  state  and  to  the  public,  the  label  was  discontinued  in  August  of  1962.  Board  mem- 
bers think  the  merchandising  of  Glacier  View  wine  was  profitable,  but  the  additional  net  rev- 
enue cannot  be  ascertained  since  the  effect  upon  total  wine  sales  is  not  known.  Moreover, 
the  impact  on  sales  of  competing  brands  of  wine  has  not  been  measured.  In  short,  whether 
or  not  the  program  was  profitable  is  a  matter  of  opinion  which  has  not  been  substantiated. 

The  Board  has  stated  that  it  was  interested  in  purchasing  wine  at  the  lowest  possible 
price.  Although  the  price  of  Glacier  View  wine  increased  substantially  during  the  five  year 
period  when  it  was  marketed,  no  calls  for  bids  were  issued  after  the  initial  advertisement.  Of- 
ficial minutes  of  the  Board  give  no  indication  why  the  Glacier  View  label  was  dropped,  but 
members  have  attributed  the  discontinuation  chiefly  to  adverse  public  reaction. 

If  the  reasons  given  for  marketing  this  wine  are  correct,  a  full  and  frank  disclosure  of 
the  facts  would  have  answered  much  of  the  criticism.  Some  Board  members  feel  that  the 
criticism  was  unjustified — as  it  may  have  been.  However,  the  Board  did  not  explain  its  ac- 
tion, and  responsibility  for  not  revealing  the  facts  must  lie  with  the  Board. 

Because  liquor  marketed  cannot  be  controlled  unless  each  unit  has  attached  to  it  a  se- 
rially numbered  seal,  the  Council  recommends  that  statutes  be  amended  to  require  that  a  se- 
rially numbered  seal  of  standard  design  be  attached  to  each  unit  of  liquor  marketed  in  the 
state. 

RECEIPT  AND  DISTRIBUTION  OF  MERCHANDISE 

During  the  past  five  years,  small  quantities  of  wine  vinegar,  and  cooking  sherry  have 
been  included  in  carload  shipments  of  wine  from  one  California  winery.  These  shipments 
are  prepaid,  and  are  picked  up  at  the  loading  dock  by  a  transfer  and  storage  company  which 
notifies  a  local  brokerage  firm.  The  arrangement  was  apparently  made  because  of  the  belief 
that  the  state  would  benefit  due  to  increased  total  weight  of  shipments  and  hence  lower 
freight  rates.  The  Council  recommends  that  the  practice  of  including  wine  vinegar,  and 
cooking  sherry  in  carload  shipments  be  discontinued. 

On  at  least  one  occasion,  wine  was  withdrawn  from  the  warehouse  and  furnished  to  a 
conference  without  collection  of  Montana  markup  or  taxes.  The  law  prohibits  possession  of 
any  liquor  within  the  state  which  has  not  been  purchased  from  a  state  vendor  with  the  ex- 
ception that  a  person  may  bring  into  the  state  one  wine  gallon  of  liquor  not  purchased  from 
a  state  store.  It  appears  that  persons  attending  the  conference  who  were  in  possession  of  the 
liquor  violated  the  law.  A  deliberate  act  of  the  Board,  which  is  responsible  for  enforcing  the 
liquor  control  act,  permitted  this  violation. 

In  two  other  known  instances  wine  was  withdrawn  by  representatives  of  wineries  be- 
cause it  was  defective.  The  Board  has  no  set  policy  regarding  the  disposition  of  defective 
merchandise  withdrawn  from  sale.  The  Council  suggests  that  the  Board  formulate  a  fixed 
written  policy  on  the  disposition  of  defective  liquor  withdrawn  from  the  warehouse.  Ship- 
ping defective  merchandise  directly  back  to  distilleries  would  provide  better  control  than  de- 
livery to  distillery  representatives  in  Helena. 

Samples  of  liquor  are  given  to  the  Board  by  distillery  representatives.  Most  samples  are 
received  express  prepaid  consigned  to  distillery  representatives.  No  official  written  records 
of  the  amount  of  samples  received  are  maintained.  If  the  Board  feels  that  samples  are  neces- 
sary to  their  function,  they  should  maintain  a  written  record  of  such  liquor  received.  The 
Council  recommends  that  the  law  be  amended  requiring  a  v^Titten  record  of  samples  re- 
ceived, from  whom  supplied,  and  the  final  disposition  of  any  such  liquor. 
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GENERAL  CONCLUSIONS 

The  Liquor  Control  Board  has  displayed  some  weakness  in  policy  making.  A  major  rea- 
son for  this  weakness  appears  to  be  the  Board's  preoccupation  with  aspects  of  the  monopoly 
which  are  essentially  administrative  in  nature.  Concentrating  on  detailed  aspects  of  the  mo- 
nopoly, the  Board  has  often  neglected  its  primary  function  —  policy  formulation.  The  Board 
is  responsible  for  administration  of  the  monopoly,  but  it  should  assert  itself  into  administra- 
tive matters  only  to  the  extent  necessary  to  insure  that  policies  are  effectively  implemented. 

There  is  a  tendency  for  the  Board  to  attempt  to  operate  the  monopoly  much  like  a  pri- 
vate business.  Although  a  number  of  business  principles  are  clearly  appUcable  to  the  mer- 
chandising function,  the  monopoly  is  not  a  private  business.  It  should  be  operated  hke  the 
public  agency  it  is  with  business  procedures  being  applied  as  necessary  to  the  successful  mer- 
chandising of  liquor. 

During  the  past  three  fiscal  years,  the  amount  paid  for  counsel  to  the  board  suggests 
there  is  enough  work  to  justify  assignment  of  an  assistant  attorney  general  to  the  Board. 
Such  an  arrangement  would  create  a  desirable  liaison  between  the  law  enforcement  acti\d- 
ties  of  the  Board  and  the  Attorney  General's  office,  and  would  provide  the  necessary  legal 
counsel  from  an  attorney  who  would  not  have  a  vested  interest  in  defending  actions  of  the 
Board. 

The  efficiency  of  the  management  and  operation  of  the  monopoly  is  difficult  to  measure. 
During  interviews  with  the  Board,  members  repeatedly  emphasized  the  large  amount  of  rev- 
enue realized  from  the  monopoly.  However,  whether  operation  of  the  monopoly  in  the  past 
has  been  good,  fair,  or  poor,  is  difficult  to  ascertain.  This  study  did  not  entail  a  complete  fis- 
cal audit  of  the  financial  records  of  the  monopoly.  A  periodic  audit  in  greater  depth  than  the 
examination  of  the  State  Examiner  would  be  desirable. 
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INTRODUCTION 

House  Resolution  No.  10  requested  the  Council  to  study  the  operations,  personnel  system, 
and  administration  of  the  liquor  monopoly.  However,  a  comprehensive  study  of  each  facet  of  the 
liquor  monopoly  was  beyond  the  personnel  and  financial  capabilities  of  the  Council.  In  com- 
pliance with  the  directive,  the  Council  therefore  concentrated  its  efforts  upon  general  as- 
pects of  administration,  operations,  and  personnel  policies  of  the  Liquor  Control  Board.  Less 
emphasis  was  placed  upon  licensing  and  law  enforcement  activities  of  the  Board.  The  Coun- 
cil also  selected  several  areas  of  special  interest  to  the  legislature  and  to  citizens  of  the  state 
for  more  detailed  study.  The  air  is  rife  with  rumors  regarding  the  operation  of  the  liquor 
monopoly.  When  possible,  the  Council  attempted  to  discover  the  factual  basis,  if  any,  of  these 
rumors. 

The  main  purpose  of  this  report  is  to  provide  members  of  the  legislature  and  citizens 
with  factual  information  on  the  operation  of  the  liquor  monopoly.  Much  of  the  distrust  and 
doubt  regarding  agencies,  boards,  and  commissions  of  state  government  is  based  upon  lack  of 
knowledge  of  the  complexities  and  application  of  laws.  The  Council  hopes  that  this  informa- 
tion will  aid  persons  in  understanding  the  operation  of  the  liquor  monopoly,  and  that  the 
report  will  thus  be  of  benefit  to  Montana  citizens  and  to  the  Liquor  Control  Board  alike. 

Because  the  study  was  conducted  during  the  1963-1964  interim,  most  of  the  information 
is  based  on  an  historic  period  before  the  membership  of  the  Board  was  increased  from  three 
to  five  members.  In  addition  to  three  new  board  members,  a  new  administrator  was  ap- 
pointed in  March  of  1963.  With  these  substantive  changes,  the  administration  of  the  mo- 
nopoly in  the  future  may  be  different  from  what  it  was  prior  to  1963. 

On  December  18,  1963  and  February  19,  1964,  the  Council's  liquor  control  subcommittee 
held  joint  meetings  with  the  Liquor  Control  Board.  A  limited  number  of  verbatim  transcripts 
of  these  hearings  are  available  to  legislators  on  request  to  the  Council  office. 

The  Council  expresses  its  appreciation  to  Board  members  for  attending  these  lengthy 
meetings,  and  also  to  liquor  administrator  Crowell  B.  Shelton,  former  administrator  John  E. 
Manning,  and  other  members  of  the  Board's  staff  for  their  cooperation  with  the  Council. 
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Chapter  I 

HISTORICAL  DEVELOPMENT 

AND 
GENERAL  ADMINISTRATION 

Following  the  repeal  of  prohibition,  the  legislative  assembly  enacted  Chapter  105,  Laws 
of  1933,  known  as  the  "State  Liquor  Control  Act  of  Montana."  This  law  regulated  the  manu- 
facture and  sale  of  all  hquor  or  alcoholic  beverages  manufactured,  sold,  or  dispensed  in  the 
state.  The  State  Board  of  Examiners,  ex  officio,  was  designated  as  the  Montana  Liquor  Con- 
trol Board.  Control  was  accomplished  through  the  Board's  licensing  power  and  the  establish- 
ment of  a  retail  monopoly.  Liquor  was  sold  only  to  holders  of  individual  permits  through 
state  package  hquor  stores,  and  beer  was  dispensed  by  the  drink  only  in  establishments  li- 
censed by  the  Board. 

Chapter  106,  Laws  of  1933,  a  companion  measure  entitled  the  "Montana  Beer  Act,"  fur- 
ther defined  control  over  the  manufacture  and  sale  of  beer.  Each  brewer  or  beer  wholesaler 
was  licensed.  Procedures  for  issuing  licenses  for  the  sale  of  beer  by  the  drink  in  private  non- 
profit clubs,  and  also  in  restaurants  or  hotels  if  the  beer  were  consumed  with  meals,  were  in- 
cluded in  the  Act. 

Profits  from  the  sale  of  hquor,  taxes  collected,  and  license  fees  from  either  Act,  were  di- 
\'ided,  after  deduction  of  administrative  expenses,  equally  between  the  state  general  fund 
and  the  counties.  The  beer  act  specified  that  not  more  than  fifteen  percent  of  the  money  col- 
lected could  be  used  for  administration;  no  similar  limitation  was  specified  in  the  hquor  con- 
trol act. 

Since  enactment,  laws  regulating  the  manufacture  and  sale  of  liquor  and  beer  have  been 
amended  during  each  legislative  session.  In  only  two  instances,  however,  were  major 
changes  made.  Chapter  30,  Laws  of  1937  created  a  new  Liquor  Control  Board  consisting  of 
three  members  appointed  by  the  Governor. 

Chapter  84,  Laws  of  1937  authorized  licenses  for  other  than  private  clubs,  and  licenses  for 
the  sale  of  liquor  by  the  drink.  The  law  was  placed  on  the  ballot  as  a  referendum,  was  ap- 
proved by  a  vote  of  113,000  to  69,000,  and  proclaimed  by  the  Governor  on  January  21,  1939. 
Thus,  the  system  of  liquor  control  and  sale,  which  has  remained  basically  unchanged  to  the 
present  time,  was  established. 

The  Liquor  Control  Board  is  charged  with  two  major  functions — control  of  the  manufac- 
ture, sale,  and  consumption  of  alcoholic  beverages  within  the  state;  and  merchandising  liquor 
through  state  package  liquor  stores.  The  Montana  supreme  court  has  said  regarding  the  two 
major  functions  of  the  board: 

.  .  .  The  purpose  of  the  Act  was  to  limit  and  regulate  the  manufacture 
and  sale  of  intoxicating  liquor,  as  disclosed  by  the  title  and  as  disclosed 
by  the  provisions  of  the  Act  itself.  SUCH  PROFIT  AS  MAY  BE  OB- 
TAINED FROM  THE  CONDUCT  OF  THE  STATE  LIQUOR  STORES 
IS  INCIDENTAL  TO  THE  MAIN  PURPOSE  OF  THE  ACT  TO  LIMIT 
AND  REGULATE  THE  MANUFACTURE  AND  SALE  OF  INTOXI- 
CATING LIQUORS.  .  .'    (Emphasis  supplied.) 

Although  the  major  purpose  of  the  law  may  have  been  to  regulate  and  limit  the  manu- 
facture and  sale  of  intoxicating  Uquors,  the  revenues  received  from  the  sale  of  liquor,  taxes, 
and  licenses  have  long  since  ceased  to  be  an  "incidental"  item.  The  approximately  eight  mil- 
lion dollars  in  annual  revenue  is  of  major  interest  to  budgeting  and  appropriating  officials  of 
the  state,  and  taxpayers  alike. 


•  State  V.  Driscoll.  101   Mont.  348. 
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The  law  grants  broad  powers  to  the  Board  including  the  authority  to  import  and  sell 
liquor,  set  prices  for  retail  package  liquor  sales,  issue  individual  liquor  permits,  hcense  retail 
liquor  and  beer  dealers,  hcense  brewers  and  beer  wholesalers,  prohibit  the  sale  of  any  prepa- 
rauon  contaming  alcohol  which  could  be  used  as  an  ingredient  of  a  beverage,  declare  seized 
liquor  contraband  under  certain  conditions,  suspend  or  cancel  hcenses,  appoint  inspectors  to 
eniorce  the  law,  declare  surplus  revenue  profit  and  transfer  the  amounts  to  the  general 
fund,  distribute  a  portion  of  taxes  to  local  governments,  hire  and  discharge  employees  and 
fix  their  compensation  within  the  hmits  prescribed  by  law,  and  make  any  necessary  rules 
and  regulations. 

Tne  Liquor  Control  Board  was  increased  from  three  to  five  members  in  1963.  Not  more 
than  tJiree  members  may  be  of  tiie  same  political  party.  They  are  appointed  by  the  governor 
for  four  year  terms,  confirmed  by  the  senate,  and  may  be  removed  only  for  cause.  The 
chairman  is  elected  by  the  membership.  Members  are  paid  $20  per  day  plus  expenses  while 
engaged  in  their  official  duties.  Maximum  per  diem  may  not  exceed  $1,500  per  year  exclud- 
ing travehng  expenses. 

The  Board,  meeting  regularly  on  the  third  Thursday  and  Friday  of  each  month,  closely 
supervises  the  administration  of  the  monopoly.  During  the  first  morning  of  each  meeting  the 
Board  acts  upon  applications  for  the  granting  and  transferring  of  liquor  and  beer  licenses. 
Factual  information  regarding  the  apphcations  is  supplied  by  the  license  department;  appli- 
cants and  persons  wishing  to  protest  the  action  are  sometimes  interviewed.  The  afternoon 
of  the  first  day  is  usually  devoted  to  considering  law  violations. 

The  second  morning,  and  usually  a  substantial  portion  of  the  second  afternoon,  is  de- 
voted to  interviewing  distillery  representatives.  Each  representative  is  allotted  about  fifteen 
minutes  to  discuss  listing  new  brands,  listing  brands  in  different  sizes,  price  changes,  advertis- 
ing campaigns,  and  otlier  subjects  relating  to  merchandising. 

The  remainder  of  the  meeting  is  devoted  to  making  decisions  on  license  applications,  dis- 
tillery representatives'  requests,  and  internal  administrative  matters.  It  is  during  this  period 
that  the  Board  determines  store  locations,  establishes  prices,  brands  and  sizes  of  liquor  to  be 
carried  in  state  stores,  and  takes  care  of  administrative  details  such  as  employment  of  person- 
nel and  capital  expenditures. 

Under  policy  guidance  of  the  Board,  the  liquor  administrator  is  responsible  for  daily  su- 
pervision of  the  monopoly.  The  monopoly  has  two  program  areas — merchandising,  and  licens- 
ing and  law  enforcement.  The  administrator  supervises  the  merchandising  program,  and  the 
assistant  administrator  supervises  the  licensing  and  law  enforcement  program  under  the  gen- 
eral guidance  of  the  administrator.  The  administrative  organization  has  the  following  five 
functional  divisions: 

1.  The  merchandising  division  consists  of  a  receptionist  -  secretary,  inventory  control 
clerk,  traffic  manager,  purchasing  agent,  supply  clerk,  and  the  state  liquor  stores.  The 
112  regular  state  stores  are  staffed  with  196  salaried  employees;  in  addition  there  are 
41  commission  vendors. 

2.  The  accounting  division  consists  of  a  chief  accountant,  head  bookkeeper,  payroll  clerk, 
cashier,  bookkeeper,  clerk,  four  field  auditors  and  one  maintenance  engineer. 

3.  The  data  processing  division  consists  of  a  supervisor,  assistant  supervisor,  and  11 
technicians. 

4.  The  warehouse  division  consists  of  a  superintendent,  assistant  superintendent,  3 
clerks,  8  warehousemen,  and  6  watchmen-janitors. 

5.  The  license  division,  under  the  supervision  of  the  assistant  liquor  administrator,  con- 
sists of  a  license  clerk  and  10  field  inspectors,  for  law  enforcement  and  investigations 
of  hcense  applicants. - 


'  Organizational  information  from  Liquor  Control  Board. 
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Chapter  II 
LICENSING  AND  LAW  ENFORCEMENT 


Liquor  and  Beer  Licenses 

RETAIL  LIQUOR  LICENSES 

Chapter  84,  Laws  of  1937,  which  first  authorized  the  issuance  of  retail  liquor  licenses, 
did  not  limit  the  number  of  licenses  which  could  be  issued.  Tlie  law  provided  for  an  annual 
fee  ranging  from  $200  to  $600  for  each  license,  based  on  population.  In  1947  the  first  statu- 
tory limitation  on  the  number  of  retail  liquor  hcenses  was  imposed.  The  quotas  only  per- 
tained to  licenses  situated  within  municipalities  and  within  five  miles  of  their  corporate  lim- 
its. The  Board  could  issue  licenses  in  other  areas  that  would  "serve  the  public  convenience 
or  necessity."  Subsequent  amendments  allowed  veterans'  and  fraternal  organizations  to  ob- 
tain non-transferable  and  non-assignable  retail  liquor  licenses  even  if  statutory  quotas  were 
filled. 

In  1963  the  legislature  lowered  the  license  quotas,  and  for  the  first  time  established  a 
quota  (one  license  for  each  750  persons  in  the  county)  for  the  area  outside  the  five  mile 
limit.  Although  the  intent  of  the  1963  change  was  to  reduce  quotas,  all  licenses  (except  vet- 
eran and  fraternal)  presently  issued  can  be  transferred  and  the  number  will  be  reduced  only 
if  a  license  lapses  or  is  revoked  by  the  Board.  The  maximum  number  of  hcenses  is  as 
follows: 

Municipal   Population  Number  of  Licenses 

1.  500   or   less 2a 

2.  More  than  500,  less  than  3,000 3  for  first  1,000  inhabitants;  plus  1  for  each  ad- 

ditional 1,000  inhabitants. 

3.  More  than   3,000 5  for  first  3,000  inhabitants;  plus  1  for  each  ad- 

ditional 1,500  inhabitants. 


a.  Unchanged  from  previous  limit. 

Retail  hquor  licenses  permit  the  licensee  to  sell  by  the  bottle  or  by  the  drink.  The  licensee 
is  not  given  any  discount  at  state  stores,  however,  and  package  sales  must  be  priced  in  ex- 
cess of  that  charged  at  the  state  stores  if  the  dealer  is  to  make  a  profit.  The  Board  will  not 
permit  a  retail  licensee  to  sell  package  goods  only,  nor  to  sell  package  goods  at  less  than  the 
posted  price  in  state  stores. 

BEER  LICENSES 

Beer  containing  less  than  4.0  percent  alcohol  by  weight  is  subject  to  control  but  may  not 
be  sold  by  the  Board.  Beer  of  more  than  4.0  percent  alcohol  by  weight  may  be  sold  only  by 
the  Board.  Annual  retail  beer  licenses  cost  $200;  licenses  for  veterans'  organizations  cost  $50. 
Each  vehicle  operated  as  a  common  carrier  buffet  or  dining  car  must  have  an  annual  license 
costing  $25,  and  special  licenses  may  be  issued  to  fair  associations  at  $10  per  day  vidth  a  $25 
minimum.  Veterans'  and  fraternal  organizations  may  also  be  granted  special  24-hour  licenses 
costing  $5  for  the  on-premise  sale  of  beer. 
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Like  retail  liquor  licenses,  on-premise  beer  license  quotas  are  based  upon  population. 
The  limitations  are  as  follows: 


Municipal  Population 

1.    500  or  less 


2.    More  than  500,  less  than  2,000. 


3.    More  than  2,000. 


Number  of  Licenses 

2  to  be  used  with  retail  liquor  hcenses;  plus  1 

additional  not  to  be  used  with  a  retail  liquor 
license. 

2  for  the  first  500  inhabitants  and  1  for  each 

additional  500  inhabitants  to  be  used  with 
retail  liquor  licenses;  plus  1  additional  li- 
cense for  each  500  inhabitants  not  to  be  used 
with  a  retail  Uquor  license. 

5  for  the  first  2,000  inhabitants  and  1  for  each 

additional  1,000  inhabitants  to  be  used  with 
retail  liquor  licenses;  plus  2  licenses  for  the 
first  2,000  inhabitants  or  major  fraction 
thereof  and  1  license  for  each  additional 
1,000  inhabitants  not  to  be  used  with  retail 
liquor   licenses. 

Veteran  and  fraternal  organizations  can  receive  on-premise  hcenses  in  addition  to  the 
specified  quotas.  The  quota  for  retail  on-premise  beer  licenses  was  not  changed  in  1963,  and 
there  is  no  Umit  for  on-premise  licenses  outside  municipalities  or  off-premise  licenses. 

Every  brewer  who  sells  beer  in  the  state  must  also  be  licensed;  the  armual  fee  is  $500. 
Each  wholesaler  is  licensed  for  an  annual  fee  of  $400,  and  can  maintain  one  sub-warehouse 
which  is  licensed  for  an  additional  $400  annual  fee.  There  is  no  limit  on  the  number  of  brew- 
ers' hcenses.    Wholesale  beer  licenses  are  limited  to  one  for  each  thirty  retail  beer  licenses. 

Application  and  Transfer   of   Licenses 

All  new  applications  or  requests  for  transfer  of  liquor  or  beer  licenses  must  be  approved 
by  the  Board.  Upon  receipt  of  the  application  and  a  transfer  fee,  the  Board  investigates  the 
applicant  and  premises.  Applications  must  state  the  names  of  all  persons  financially  inter- 
ested in  the  busines.s,  and  the  licensee  is  required  to  operate  the  premises.  Published  legal 
notice  of  intent  to  apply  for  a  new  license  or  transfer  an  existing  license  is  required. 

When  an  application  for  a  new  license  or  transfer  of  an  existing  license  is  received,  the 
Board  schedules  a  hearing  at  a  regular  monthly  meeting.  In  some  cases,  the  interested  per- 
sons do  not  appear,  there  are  no  protests,  and  the  application  is  approved.  If  there  are  ques- 
tions regarding  the  application,  the  interested  persons,  their  counsel,  and  persons  opposing 
the  apphcation  may  appear  before  the  Board. 


Suspensions   and  Revocations 

The  Board  may  suspend  or  revoke  a  license  if  any  laws  of  the  state  or  federal  govern- 
ment, any  municipal  ordinance,  or  any  regulation  of  the  Board  is  violated.  Conducting  a  li- 
censed premise  in  an  unsanitary  manner  or  in  violation  of  rules  or  regulations  of  public  au- 
thorities is  also  ground  for  suspension  or  revocation. 

Suspensions  or  revocations  may  be  based  either  upon  notice  from  a  court  that  a  licensee 
has  been  convicted  of  a  violation,  or  upon  facts  ascertained  by  the  Board  itself.  If  the  action 
is  based  upon  a  notice  of  conviction,  a  hearing  is  scheduled  to  determine  if  there  were  miti- 


gating  circumstances  and  to  obtain  information  upon  which  disciplinary  action  may  be  based. 
It  is  mandatory  that  the  Board  suspend  the  license  for  at  least  ninety  days  on  notice  of  a  con- 
viction.   Thus,  in  these  cases  the  board  is  limited  to  determining  the  severity  of  the  penalty. 

The  Board  is  also  notified  of  alleged  violations  by  complaints  from  liquor  inspectors  or 
other  persons.  When  a  complaint  concerning  a  licensee  is  received,  a  hearing  is  scheduled. 
In  these  instances  the  Board  determines  the  facts  (whether  or  not  a  violation  occurred),  and 
also  decides  whether  or  not  to  impose  a  penalty. 

Licenses  as  Property 

Due  to  the  statutory  quotas,  liquor  and  beer  licenses  subject  to  limitations  have  mone- 
tary value.  The  value  may  vary  from  a  nominal  amount  to  many  thousands  of  dollars.  Re- 
tail liquor  licenses  for  some  of  the  larger  cities  have  been  estimated  to  be  worth  as  much  as 
$15,000,  and  the  value  could  be  even  higher  depending  upon  the  circumstances  when  a  li- 
cense is  sold. 

Section  4-410,  R.C.M.  1947,  recognizes  the  value  of  retail  licenses  and  provides  that  they  are 
subject  to  mortgages  or  other  valid  liens.  Upon  written  request,  and  payment  of  a  ten  dollar 
fee,  the  name  of  the  mortgagee  or  other  lien  holder  is  endorsed  on  the  license.  The  Board 
will  not  transfer  such  licenses  unless  the  mortgagee  or  lien  holder  has  acknowledged  the  in- 
strument of  assignment.  The  lien  may  be  removed  upon  written  request  and  payment  of  a 
five  dollar  fee.  Although  not  required  to  do  so  by  statute,  the  Board  requires  satisfaction  of 
any  valid  lien  before  approving  a  transfer. 

Individual  Permits 

Under  Montana  law,  every  person  who  purchases  liquor  must  have  a  permit  issued  by 
the  Board.  The  annual  fee  is  fifty  cents.  If  a  person  violates  liquor  laws  or  regulations,  the 
Board  may,  with  or  without  a  hearing,  suspend  or  cancel  the  permit. 

Individual  permits  are  also  suspended  by  orders  of  interdiction  issued  by  a  court.  When 
an  order  of  interdiction  is  filed  with  the  Board,  vendors,  bar  owners,  and  law  enforcement 
personnel  are  notified.  The  interdiction  is  effective  until  set  aside  by  the  court.  The  Board 
has  no  discretion  when  an  order  of  interdiction  is  received,  its  action  being  restricted  to  re- 
cording the  court  order  and  notifying  the  necessary  persons. 

In  addition,  the  Board  is  authorized  to  issue  special  permits  to  druggists,  physicians, 
dentists,  veterinarians,  and  clergymen  (for  purchase  of  sacramental  wine).  Pharmaceutical  al- 
cohol is  sold  directly  from  the  central  warehouse  in  Helena. 

Law  Enforcement 

The  Liquor  Control  Board  and  local  law  enforcement  officials  are  jointly  responsible  for 
enforcement  of  liquor  laws.  To  reimburse  local  governments  for  enforcement  expenses,  Sec- 
tion 4-240,  R.C.M.  1947,  provides  for  a  four  percent  tax  on  the  retail  selling  price  of  liquor. 
One-fourth  of  the  revenue  is  retained  by  the  county,  and  three-fourths  is  divided  among  the 
municipalities  in  the  county  in  proportion  to  gross  liquor  sales. 

Under  the  supervision  of  the  assistant  administrator,  nine  field  inspectors  are  assigned  to 
geographic  districts,  and  one  examines  all  veteran  and  fraternal  licensees.  Inspectors  check 
with  local  authorities  on  violations;  report  to  the  Board  on  the  background  and  character  of 
license  applicants;  inspect  licensed  premises  to  insure  compliance  with  sanitary  regulations; 
and  enforce  legal  closing  hours.  Other  duties  may  be  assigned  such  as  investigating  com- 
plaints against  licensees,  or  enforcing  the  prohibition  against  importation  of  more  than  the 
legal  limit  of  liquor  into  the  state. 


Conclusions  and  Reconinieudations 

INDIVIDUAL  PERMITS 

Individual  permits  were  designed  as  a  tool  for  law  enforcement.  During  the  period  when 
liquor  could  only  be  purchased  through  state  package  stores,  the  individual  permits  prob- 
ably aided  in  law  enforcement.  Authorization  of  liquor  sales  by  the  drink,  however,  greatly 
diminished  the  importance  of  individual  permits  as  a  law  enforcement  device.  The  require- 
ment that  each  person  display  an  individual  permit  before  purchasing  liquor  in  a  retail 
establishment  is  now  cumbersome,  impractical,  and  universally  ignored  by  retail  licensees. 
Lack  of  compliance  with  the  law  regarding  individual  permits,  to  a  degree,  dilutes  the  effec- 
tiveness of  all  liquor  laws. 

The  state  realizes  gross  revenue  of  about  $50,000  annually  from  sale  of  individual  per- 
mits. Actual  costs  incurred  in  issuing  permits,  however,  have  not  been  ascertained  by  the 
Board. 

Individual  permits  are  also  utilized  in  an  effort  to  prevent  interdicted  persons  from  ob- 
taining alcoholic  beverages.  Because  the  permits  are  not  required  for  purchases  from  retail 
licensees  generally  (purchases  may  be  by  the  drink  or  by  the  bottle),  the  effectiveness  for  in- 
terdiction is  questionable. 

Only  four  monopoly  states  other  than  Montana  use  individual  permits.  Three  (Iowa, 
Oregon,  and  Utah)  sell  permits,  and  Pennsylvania  issues  permits  at  no  charge.  Idaho  re- 
cently abolished  individual  permits,  and  a  proposal  to  abolish  individual  permits  has  been 
considered  by  the  Oregon  legislature. 

After  studying  the  administration  of  the  liquor  monopoly  in  1941,  Griffenhagen  and  As- 
sociates stated: 

The  issuance  of  permits  was  designed  as  a  method  of  control  over 
purchases,  but  it  apparently  has  developed  into  nothing  more  significant 
than  a  revenue  producing  measure.  The  receipts  from  permit  sales  .  .  . 
equal  .  .  .  about  one-half  of  one  percent  of  the  liquor  sales.  Since  the 
permit  does  not  serve  the  purpose  for  which  it  was  intended,  namely, 
control  over  purchases  of  liquor,  it  is  recommended  that  it  be  discon- 
tinued. The  loss  of  revenue  could  be  more  than  made  up  by  a  mark-up 
of  an  additional  one  percent  on  the  cost  of  liquor. 

The  Coimcil  concludes  that  individual  permits  are  no  longer  an  effective  tool  of  law  en- 
forcement, that  financial  implications  of  abolishing  permits  would  be  negligible,  and  that 
permits  do  not  contribute  significantly  to  preventing  interdicted  persons  from  obtaining  alco- 
hoUc  beverages.  It  seems  illogical  to  charge  the  public  for  the  privilege  of  purchasing  mer- 
chandise from  a  state  monopoly  where  prices  are  set  by  the  Liquor  Control  Board.  The  Coun- 
cil recommends  that  individual  permits  be  abolished. 

LICENSES 

Published  notice  of  intent  is  required  for  new  liquor  licenses  or  for  transfers  of  existing 
licenses.  Notice  must  be  published  once  a  week  for  four  consecutive  weeks  in  a  newspaper  of 
general  circulation  in  the  city  or  county.  Because  the  Board  meets  only  once  each  month, 
this  requirement  could  cause  a  two  month  lag  between  the  application  and  approval.  The 
requirement  may  not  create  a  hardship  if  a  new  license  is  requested,  but  a  long  delay  in 
transferring  an  existing  license  could  impede  a  business  transaction  and  create  other  legal 
complications.  The  Council  concludes  that  published  notice  once  a  week  for  two  consecutive 
weeks  is  adequate  for  license  transfers,  but  that  notice  requirements  for  new  licenses  should 
not  be  changed.   The  Council  recommends  that  liquor  laws  be  amended  to  effect  this  change. 
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The  Board  has  received  applications  from  two  firms  which  propose  to  process  alcoholic 
beverages.  One  firm  has  requested  a  license  to  manufacture  mixed  drinls;s.  The  other  firm 
has  requested  a  hcense  to  import  ingredients  and  manufacture  vodls.a,  gin,  bourbon,  and 
blended  whiskey.  Tlie  firm  which  proposes  to  manufacture  mixed  drinks  will  purchase  ma- 
terials from  the  Board,  but  the  other  firm  will  purchase  materials  from  out-of-state  sup- 
pliers. Both  proposals  have  been  the  subject  of  recent  district  court  decisions.  Because  the 
Board  believes  there  is  a  conflict  between  the  two  court  decisions,  both  will  be  appealed  to  the 
Supreme  Court. 

Although  it  would  not  be  proper  for  the  Council  to  comment  upon  the  merits  of  cases 
pending  before  the  Supreme  Court,  the  Board  should  do  everything  possible  within  the 
framework  of  liquor  laws  to  encourage  new  industry.  One  firm  could  employ  about  twenty 
persons  in  Helena  initially,  and,  if  the  business  prospers,  employment  might  increase.  Be- 
cause new  industry  is  desirable,  the  Council  urges  the  Board  to  give  serious  consideration 
to  proposals  which  will  benefit  the  state  economically  without  impairing  the  control  exerted 
over  the  manufacture  and  sale  of  liquor. 


—7- 


Chapter  III 
OPERATION  OF  THE  LIQUOR  MONOPOLY 

The  State  of  Montana  has  been  in  the  business  of  buying  and  selling  liquor  for  more 
than  30  years.  Whether  the  prime  intent  of  the  legislative  assembly  in  establishing  the  sys- 
tem was  to  control  and  regulate  the  sale  of  liquor  rather  than  profit  from  it,  is  academic.  The 
monopoly  is  a  multi-million  dollar  business  enterprise  producing  a  significant  portion  of  state 
revenue,  employing  scores  of  people,  and  in  one  way  or  another  affecting  the  lives  of  many 
residents  of  the  state. 

State  Package  Liquor   Stores 

Section  4-114,  R.C.M.  1947  specifies  that:  "The  board  shall  estabhsh  and  maintain  at  the 
county  seats  and  such  other  places  as  the  board  deems  advisable,  one  or  more  stores  to  be 
known  as  'State  liquor  stores'  for  the  sale  of  liquor  in  accordance  with  the  provisions  of  this 
act  and  the  regulations  made  thereunder.  .  ."  The  Board,  therefore,  has  complete  authority 
and  discretion  in  the  number  and  location  of  state  liquor  stores  except  that  there  must  be  a 
store  in  each  county  seat.  The  state  has  established  153  retail  hquor  stores  which  are  classi- 
fied by  statute  as  follows: 

Class  A— stores  with  gross  sales  of  $450,000  or  more  during  the  past  fiscal  year.  Class  A 
stores  are  located  at  Anaconda,  two  in  Billings,  Bozeman,  two  in  Butte,  two  in 
Great  Falls,  Havre,  Helena,  Kalispell,  and  Missoula. 

Class  B— stores  with  gross  sales  of  $140,000  to  $450,000  during  the  past  fiscal  year.  Class 
B  store  are  located  at  Browning,  Columbia  Falls,  Cut  Bank,  Deer  Lodge,  Dillon, 
Glasgow,  Glendive,  Hamilton,  Hardin,  Lewistown,  Libby,  Livingston,  Miles 
City,  Plentywood,  Poison,  Red  Lodge,  Shelby,  Sidney,  Walkerville,  Whitefish, 
and  Wolf  Point. 

Class  C— stores  with  gross  sales  of  less  than  $140,000  during  the  past  fiscal  year.  If  gross 
sales  are  $25,000  or  less,  a  commission  agency  is  estabUshed. 

The  Markup  Formula 

The  Liquor  Control  Board  has  complete  authority  to  set  the  markup  formula  for  liquor 
and  retail  price  in  state  package  stores.    Section  4-114,  R.C.M.  1947,  provides: 

.  .  .  the  board  may,  from  time  to  time,  fix  the  prices  at  which  the  various  classes,  varie- 
ties and  brands  of  liquor  may  be  sold,  and  prices  shall  be  the  same  at  all  state  stores. . . 

The  only  restriction  on  this  authority  is  that  there  can  be  no  reduction  in  price  for  pur- 
chases in  quantity.  For  all  domestic  distilled  spirits  the  Board  employs  a  standard  formula 
which  includes  the  base  cost,  freight,  federal  taxes,  markup  percentage,  and  state  and  local 
taxes  of  twenty  percent  of  net  selling  price. 

The  formula  used  for  pricing  domestic  distilled  spirits  prior  to  July  1,  1963  differs  from 
the  new  one  in  two  important  respects:  (1)  the  markup  in  the  old  formula  was  applied  to 
cost  excluding  the  last  three  federal  taxes;  in  the  new  formula  all  federal  taxes  are  added  to 
cost  before  applying  markup,  and  (2)  the  markup  percentage  was  changed  from  53  percent 
in  the  old  formula  to  33  percent  in  the  new  formula. 

The  federal  tax  is  based  upon  a  "proof  gallon."  This  term  means  a  wine  gallon  of  alco- 
holic mixture  containing  50  percent  (100  proof)  alcohol  by  volume.  Total  federal  taxes 
amount  to  $10.50  per  proof  gallon,  but  the  Board  segregates  the  last  three  taxes— amounting 
to  $6.50  per  proof  gallon— because  these  were  "temporary"  taxes  imposed  during  World  War 
IL 
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Below  is  the  computation  of  retail  selling  price,  using  the  old  and  new  formulas,  for  a 

given  brand  of  86  proof  domestic  distilled  spirits,  one-fifth  gallon  units. 

Old  Formula  New  Formula 

Base  cost  per  case- $14.60a  $28.02b 

Freight   cost   1.50  1.50 

Case  cost  delivered 16.10  29.52 

Bottle  cost  delivered- 1.34c  2.46c 

Markup  @  53  percent .71d 

Last  three  federal  taxes — 1.12e  

Markup  @  33  percent .81f 

Net  cost  per  bottle 3.17  3.27 

State  and  local  taxes — 20%  of 

net  selling  price — .  .63  .65 

Total  3.80  3.92 

Retail  (posted)  price -- 3.80  3.95g 


a.  Exclusive  of  last  three  federal  taxes. 

b.  Includes  last  three  federal  taxes. 

c.  Case  cost  delivered  divided   by  twelve. 

d.  Markup  of  53  percent  of  bottle  cost  delivered   ($1.34). 

e.  Last  three  federal  taxes  of  $13.42  per  case  divided  by  tvi'elve. 

f.  Markup  of  33  percent  of  net  cost  per  bottle  ($2.46). 

g.  Rounded  up  to  next  five  cents. 

A  price  change  does  not  always  result  from  using  the  new  formula.  For  example,  the  re- 
tail price  of  100  proof  whiskey  costing  $39.29  per  case  would  be  $5.40  per  one-fifth  gallon  unit 
under  both  the  old  and  new  formula. 

Because  the  last  three  federal  taxes  are  inserted  at  a  different  point  in  the  new  formula, 
and  because  the  federal  tax  is  based  upon  alcoholic  content,  the  general  effect  of  the  change 
was  to  increase  the  prices  on  low  proof  liquors,  leave  some  prices  unchanged,  and  decrease 
prices  on  high  proof  liquors.  After  the  formula  was  computed,  the  Board  discovered  the 
prices  on  many  imported  Scotch  and  Canadian  whiskies  would  be  decreased.  The  Board  de- 
cided to  retain  the  old  formula  for  imported  Scotch  and  Canadian  whiskies,  thinking  this 
would  improve  the  competitive  position  of  domestic  distilleries. 

Wines  are  priced  by  a  separate  formula  differing  only  in  markup  percentages.  This  for- 
mula was  not  changed  on  July  1,  1963.  Wines  having  a  base  cost  of  less  than  $6.00  per  case 
are  subject  to  a  markup  of  75  percent.  Wines  costing  more  than  $6.00  are  subject  to  a  53 
percent  markup. 

In  addition,  the  Board  has  established  "floor,"  or  minimum,  retail  prices  for  distilled  spir- 
its. If  the  floor  price  for  blended  whiskey  were  set  at  $4.00  per  one-fifth  gallon  unit,  none 
would  be  sold  at  a  lower  retail  price  regardless  of  the  price  computed  by  the  markup  formula. 
The  floor  price  on  wine  was  discontinued  at  the  time  the  Board  decided  to  market  Glacier 
View. 

The  Board's  official  statement  explaining  the  July  1,  1963  price  changes  follows: 

Over  the  course  of  the  past  few  years  the  Liquor  Control  Board  has  experienced  a 
"profit  squeeze"  as  a  result  of  the  same  factors  which  have  had  this  effect  in  many  seg- 
ments of  private  industry.  Principal  among  these  factors,  of  course,  is  the  maintenance 
of  fairly  stable  levels  of  prices  in  the  face  of  ever-increasing  operating  costs.  A  number 
of  months  prior  to  the  1963  legislative  session,  it  had  become  apparent  to  the  board  that 
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price  adjustments  would  be  necessary  if  the  integrity  of  state  revenues  from  the  liquor 
department  was  to  be  maintained.  The  pricing  formula  that  had  been  in  use  for  a  num- 
ber of  years  was  subjected  to  reconsideration  and  review  and  when  the  1963  legislature 
convened  a  proposal  for  reNdsing  that  formula  as  applied  to  domestic  distilled  spirits, 
\'iz.,  whiskey,  gin,  and  vodka,  was  pending.  .  .  In  approving  the  salary  bill,  the  Legisla- 
tive Committee  made  clear  to  representatives  of  the  liquor  department  that  it  did  so 
with  the  understanding  and  expectation  that  (1)  the  revised  pricing  formula  would  be 
put  into  effect,  and  (2)  there  would  be  a  reduction  in  personnel  in  certain  state  liquor 
stores  felt  by  the  Committee  to  be  "overstaffed."  Following  the  legislative  session,  price 
recomputations  were  made,  price  Usts  revised  and  republished  and  other  necessarj'  steps 
taken  to  the  end  that  the  new  prices  could  be  effectuated  as  of  July  1,  1963,  the  opening 
date  of  the  Board's  current  fiscal  year.  Attention  was  also  promptly  given  to  effecting 
reduction  in  the  personnel  of  certain  state  stores.^ 

After  adoption  of  the  new  formula,  the  former  administrator  stated  that  the  price 
changes  would  bring  in  an  additional  S136.000  in  annual  revenue.  This  figure  was  apparently 
quoted  to  the  House  appropriations  subcommittee  during  1963,  and  the  impression  conveyed 
to  the  subcommittee  that  price  increases,  together  with  cost  savings  effected  through  such 
measures  as  personnel  reduction,  would  offset  proposed  salary  increases. 

The  Board  estimates  additional  annual  cost  to  the  state  will  be  $214,000  as  a  result  of  sal- 
ary increases.  Salary  savings  effected  by  personnel  reductions  will  amount  to  $46,000  per 
year,  and  the  net  effect  of  the  salary  increases  and  personnel  reductions  wiU  be  increased 
annual  salary  costs  of  S168.000.  If  additional  annual  revenue  from  the  price  changes  of  July 
1,  1963  amounts  to  S136,000  as  estimated,  additional  cost  savings  of  $32,000  per  year  will 
have  to  be  realized  if  the  Board  is  to  comply  with  its  pledge  to  the  House  subcommittee. 

After  a  full  year  of  experience  with  the  revised  prices,  the  Board  has  not  evaluated  its 
original  estimate  of  income.  The  Board  should  estimate  the  effect  of  retail  price  changes,  or 
at  least  periodically  refine  estimates  as  additional  sales  information  becomes  available. 

Because  federal  taxes  are  included  in  the  price  to  which  the  Montana  markup  and  taxes 
are  applied,  the  state  in  effect  realizes  a  profit  on  federal  taxes  and  also  applies  a  tax  to  a 
tax.  A  portion  of  the  revenue  from  the  monopoly  is,  therefore,  profit  and  tax  on  a  federal 
tax. 

The  Board  has  complete  discretion  in  determining  the  markup  to  be  applied  to  liquor,  but 
the  mechanical  computation  should  be  as  simple  and  uniform  as  possible.  It  is  questionable 
whether  the  Board  should  make  an  exception  to  the  general  pricing  formula  for  imported 
whiskies  in  an  attempt  to  favor  domestic  distillers. 

Purchasing 

For  items  already  stocked,  purchasing  policy  is  based  largely  upon  past  and  anticipated 
future  sales.  The  Board  reviews  sales  information,  and  the  staff  recommends  purchasing  ad- 
ditional inventory.    The  Board  then  decides  on  brands  and  quantities  to  be  ordered. 

Brands  are  delisted  chiefly  due  to  decline  m  sales.  Some  Board  members,  however,  ap- 
parently feel  that  some  slow  moving  brands  should  be  hsted  to  insure  a  reasonable  selection. 
The  number  of  brands  carried  is  larger  in  stores  with  higher  sales  volume. 

Decisions  on  new  listing,  different  container  sizes  for  listed  brands,  and  similar  changes 
are  based  in  part  upon  proved  sales  after  a  trial  period,  sales  experience  in  other  states,  and 


'  Correspondence,  Mr.  Crowell  B.  Shelton  to  Mr.  Eugene  C.  Tidball,  September  27,  1963. 
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the  proposed  supporting  advertising  program  outlined  by  distillery  representatives.  The 
Board  may  order  a  limited  quantity  of  a  new  brand,  list  the  item  in  selected  state  stores,  and 
decide  whether  or  not  to  stock  the  brand  based  upon  these  sales. 

During  a  1963  national  meeting  of  control  state  administrators,  the  matter  of  listing  and 
delisting  of  brands  was  discussed.  Most  of  the  administrators  from  eight  of  the  seventeen 
control  states  indicated  new  listings  twice  each  year.  Administrators  from  New  Hampshire 
and  Pennsylvania  stated  new  listings  usually  were  considered  annually,  and  of  this  group  of 
eight  monopoly  states,  only  Oregon  followed  the  Montana  practice  of  considering  new  listings 
monthly.- 

Because  Pennsylvania,  the  largest  of  the  control  states  in  population  and  annual  sales 
volume,  usually  considers  new  listings  only  once  each  year  and  because  many  other  large  vol- 
ume control  states  consider  new  listings  only  once  or  twice  annually,  the  Montana  Board 
probably  should  not  be  preoccupied  with  these  decisions  at  each  monthly  meeting.  As  much 
as  one-half  of  the  Board's  time  at  monthly  meetings  is  taken  up  by  interviews  of  distillery 
agents  and  decisions  on  purchasing.  Perhaps  the  board  should  devote  a  regular  meeting  either 
annually  or  semi-annually  to  proposals  of  distillery  representatives,  sales  information,  and 
the  listing  or  delisting  of  brands  carried  in  state  stores. 

The  administrator,  who  is  involved  in  the  day-to-day  administration  of  the  monopoly, 
could  be  delegated  responsibility  for  interim  purchasing.  He  could  periodically  report  and 
justify  his  decisions  to  the  Board,  which  in  turn  could  establish  general  policy.  It  might  be 
desirable  to  require  written  proposals  from  distillery  representatives  submitted  in  advance  of 
meetings  to  allow  the  administrator  time  to  evaluate  the  proposals  and  formulate  recommen- 
dations to  the  Board.  This  procedure  would  not  only  delineate  the  policy  function  of  the 
Board  and  the  administrative  function  of  the  administrator,  but  it  would  provide  a  two-step 
process  which  should  effect  better  control  and  closer  scrutiny  over  liquor  purchases. 

Transportation 

Liquor  transportation  costs,  varying  from  a  high  of  $702,000  in  1957  to  a  low  of  $469,000 
in  1962,  are  a  substantial  expense.  Liquor  traffic  is  also  a  major  source  of  income  to  the 
transportation  companies  serving  Montana,  and  particularly  those  serving  Helena. 

INBOUND  FREIGHT 

More  than  95  percent  of  inbound  traffic  is  hauled  by  railroads  due  largely  to  the  loca- 
tion of  the  distilleries,  existing  railroad  lines,  and  lower  rates.  Although  there  are  wineries 
and  rectifying  plants  west  of  the  Mississippi,  most  major  distilleries  are  located  to  the  east. 
There  have  been  shifts  in  the  share  of  total  traffic  handled  by  the  Northern  Pacific  and  Great 
Northern  railroads,  but  these  two  carriers  haul  most  inbound  traffic. 

Most  liquor  is  received  in  carload  lots.  Freight  rates  vary  according  to  total  weight  of 
the  shipment — lower  rates  being  applied  to  heavier  loads.  There  is,  therefore,  a  freight  rate 
from  each  shipping  point  for  30,000  pound  shipments,  40,000  pound  shipments,  and  so  forth. 
There  are  also  special  rates  quoted  on  "trailer"  cars  for  wine.  The  Board  might  receive  one 
carload  weighing  64,000  pounds,  and  a  "trailer"  with  30,000  pounds.  The  64,000  pound  rate 
would  apply  to  both  cars.  In  addition,  there  are  "overflow"  rates  for  distilled  spirit  shipments 
over  a  specified  weight.  For  example,  a  40,000  pound  rate  might  be  $2.50.  If  the  car  con- 
tained 70,000  pounds,  the  $2.50  rate  would  apply  to  the  first  40,000  pounds  and  a  lower  rate 
would  apply  to  additional  30,000  pounds. 

The  Board  does  not  use  actual  freight  costs  in  computing  the  retail  price  of  liquor.  Be- 
cause whiskey  is  received  almost  exclusively  from  three  areas   (Boston — New  York — Phila- 


'  Liquor  Publications,  Inc.,  The  Control  Slate  Review,  (November.  1963)  p.  19  ff. 

-^12— 


delphia,  Kentucky,  and  Illinois)  the  Board  has  arbitrarily  divided  the  nation  into  two  geo- 
graphic areas  (eastern  and  central)  and  administratively  determined  the  freight  cost  per  case 
used  for  pricing  merchandise  from  each  area. 

Although  the  freight  cost  per  case  from  each  geographic  area  used  for  pricing  is  called 
"average  freight  cost,"  the  term  is  a  misnomer.  Tne  artificial  cost  distinguishes  between  an 
eastern  and  central  zone,  but  it  does  not  reflect  different  actual  freight  costs  from  points  with- 
in those  two  broad  areas. ■■  Nor  does  it  reflect  acurately  the  different  actual  freight  costs  for 
individual  shipments. 

The  Board  was  unable  to  supply  the  mathematical  factors  used  to  compute  artificial 
freight  costs,  but  the  former  administrator  stated  that  it  was  intended  to:  (1)  eliminate  fre- 
quent price  changes  by  leveling  fluctuating  freight  costs,  (2)  produce  sufficient  revenue  to 
cover  anticipated  increased  freight  costs,  and  (3)  simplify  the  pricing  formula. 

The  Board  collects  an  estimated  $600,000  annually  in  freight  charges  through  the  appli- 
cation of  their  pricing  formula.  Actual  costs  are  $475-500,000.  The  state,  therefore  reahzes  an 
estimated  net  profit  of  $100-125,000  annually  as  a  result  of  using  artificial  freight  costs  for 
pricing  (excluding  the  effect  of  the  markup  percentage  and  excise  taxes).* 

The  Board  has  complete  discretion  in  setting  the  markup  percentage  —  thus  controlling 
profits  to  the  state.  A  net  profit  built  into  artificial  freight  charges  not  only  obscures  the 
markup  rate,  but  also  makes  unit  costing  practically  impossible  and  inflates  the  inventory 
figures  (cost  of  liquor  delivered  in  Helena  is  inflated  because  artificial  rather  than  actual 
freight  costs  are  used  to  compute  cost  of  inventory). 

According  to  the  Board,  the  use  of  artificial  rather  than  actual  freight  costs  for  pricing 
could  also  change  the  retail  price  as  much  as  fifteen  cents  per  unit.  The  Council  concludes 
use  of  actual  freight  costs,  or  an  average  from  each  shipping  point,  would  be  more  equitable 
to  shippers.  In  the  absence  of  compelling  reasons  to  discriminate  among  shippers,  the  Board 
should  not  deny  a  competitive  advantage  to  those  from  which  freight  costs  are  low.  Distill- 
eries and  distributors  select  locations  for  various  reasons  —  one  of  which  is  proximity  to 
markets.  If  the  firm  already  has  an  advantage  in  a  given  market  area,  there  is  no  clear  reason 
why  the  Board  should  grant  an  additional  advantage  in  another  marketing  area. 

The  Council  recognizes  that  liquor  prices  in  state  stores  must  be  uniform  and  that  rapid 
changes  to  reflect  changing  freight  costs  would  be  complicated  and  expensive.  Although  it 
might  not  be  feasible  to  use  actual  freight  costs  for  pricing  each  shipment,  computation  of 
an  average  yearly  cost  from  each  shipping  point  would  probably  not  be  costly  nor  compli- 
cated. At  the  very  least,  the  disparity  that  now  exists  could  be  reduced  by  dividing  the 
country  into  more  zones.  Using  a  more  refined  average  freight  cost  would  also  tend  to  cor- 
rect the  inaccurate  cost  data  now  used  by  the  Board. 

Transportation  costs  have  always  been  of  major  importance  to  producers  and  consumers 
in  Montana  because  of  its  somewhat  isolated  location.  Freight  rates  are  a  complex  and  con- 
troversial issue,  and  the  Board  has  simply  added  another  confusing  factor. 


'Actual  freight  costs  for  40,000  pound  shipments  vary  from  $2.25  to  S3.14  per  hundred  pounds  for  points  in  the  central  zone,  but 
the  same  artificial  costs  are  used  for  pricing. 

*  Estimated  income  based  upon  case  sales  for  the  year  ending  June  30,  1963  and  the  lowest  artificial  costs  used  for  pricing. 
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OUTBOUND  FREIGHT^' 

Practically  all  outbound  liquor  shipments  move  by  truck,  some  of  which  are  owned  by 
railroads.  On  September  20,  1962  the  Board  ruled  that  90  percent  of  outbound  traffic  would 
be  carried  by  non-railroad  carriers.  This  ruling  caused  a  sharp  decline  in  outbound  shipments 
handled  by  railroad-owned  trucks  and  a  compensating  increase  in  the  non-railroad  portion  of 
outbound  shipments  during  late  1962 — early  1963.  In  June  of  1962  railroad-owned  trucks  were 
hauling  75  percent  of  outbound  shipments;  for  the  period  January  through  March,  1963  this 
figure  dropped  to  15  percent. 

When  asked  why  the  shift  was  made,  one  Board  member  said  "progress  and  service 
mainly."  Another  said  the  Board  "felt  that  the  trucking  companies  who  were  not  subsidized 
by  the  I'ailroads  were  entitled  to  more  business."  It  was  also  stated  that  the  shift  was  in- 
tended to  equalize  outbound  freight  revenue  because  most  incoming  shipments  moved  by 
railroad.  One  Board  member  said  that  non-railroad  trucks  had  provided  very  good  service 
and  the  Board  "had  much  less  breakage  in  the  handling  of  merchandise  since  we  made  the 
change." 

After  the  shift  was  made,  however,  the  Board  discovered  that  non-railroad  trucks  did 
not  provide  equal  service  at  equal  prices  in  all  instances.  As  a  result,  some  of  the  traffic 
originally  diverted  from  railroad-owned  trucks  was  restored.  Now,  the  stated  policy  of  the 
administrator  is  that  service  and  cost  are  the  two  major  criteria,  vidth  business  going  to  non- 
railroad  trucks  when  service  and  cost  are  equal.  This  policy,  however,  is  in  conflict  with  the 
September,  1962  edict  issued  bj'  the  Board.  By  mid-1963  railroad-owned  trucks  were  carrying 
41  percent  of  outbound  freight. 

Although  the  Board  generally  agrees  that  freight  should  be  equalized  among  the  various 
carriers,  there  is  no  real  consensus  among  the  members.  The  reasons  justifying  the  policy 
change  are  ambiguous  and  even  conflicting  in   some  instances. 

The  Board  has  little  discretion  in  allocating  inbound  shipments.  Due  to  the  location  of 
the  distilleries  and  wineries  and  transportation  available,  economic  factors  dictate  that  most 
inbound  shipments  move  by  railroad  transportation.  On  the  other  hand,  almost  all  outbound 
shipments  move  by  highway  transportation.  Contrary  to  a  statement  by  one  Board  member 
that  generally  there  is  little  choice  between  railroad  and  non-railroad  owned  trucks,  of  the  153 
retail  store  locations  in  Montana  19  are  served  only  by  non-railroad  owned  trucks  and  26  are 
served  only  by  railroad-owned  trucks.  The  stores  served  only  by  one  carrier,  however,  are 
located  in  areas  of  sparse  population  and  the  annual  freight  revenue  on  outbound  shipments 
to  points  served  by  only  one  carrier  amounts  to  about  $25,000 — 15  percent  of  total  outbound 
freight.  Freight  revenue  to  points  served  only  by  railroad-owned  trucks  and  those  served 
only  by  non-railroad  owned  trucks  is  almost  equal — about  7.5  percent  of  total  for  each.  The 
Board  has  discretion  in  allocating  the  remaining  outbound  shipments — 85  percent  in  terms  of 
freight  revenue.  Because  the  Board  could  not  shift  7.5  percent  of  outbound  traffic  from  rail- 
road-owned trucks,  the  decision  to  allocate  90  percent  of  outbound  traffic  to  non-railroad 
trucks  represents  almost  the  maximum  amount  (92.5  percent)  that  could  be  allocated  to  this 
transportation  segment. 

The  Board  was  obviously  ill  informed  when  it  decided  to  allocate  90  percent  of  the  out- 
bound freight  to  non-railroad  owned  trucks.  The  time  and  money  wasted  as  a  result  of  this 
interference  with  an  administrative  matter  cannot  be  estimated,  but  the  swing  from  75  per- 
cent to  15  percent  to  41  percent  of  traffic  hauled  by  railroad-owned  trucks  in  less  than  one 
year  disrupted  the  Board's  traffic  department  and  unnecessarily  inconvenienced  many  com- 
mon carriers. 


°  All  transportation  figures  based  on  freight  revenue. 


The  Economics  of  the  Monopoly 

The  Montana  Legislative  Assembly  had  practically  no  control  over  funds  of  the  Board 
until  1963.  The  only  direct  appropriation  of  money  prior  to  1963  was  $100,000  for  the  estab- 
lishment of  liquor  stores  made  by  the  extraordinary  session  of  1933-34.  Since  that  time,  the 
legislature  has  generally  appropriated  as  much  money  as  necessary  to  administer  the  liquor 
control  laws. 

The  lack  of  legislative  control  over  Board  funds  was  clearly  pointed  out  in  1943  when 
the  Supreme  Court  ruled  that  funds  of  the  Board  were  outside  the  state  treasury  until  de- 
clared "net  revenues  and  receipts"  and  transferred  to  the  general  fund.  This  ruling  applied 
only  to  liquor  profits,  all  tax  and  license  moneys  being  deposited  immediately  in  the  treasury. 

In  1962  the  Council  recommended  that  the  Board's  trust  and  agency  account  be  replaced 
by  two  accounts,  one  in  the  revolving  fund  for  purchase  of  hquor,  and  one  in  the  earmarked 
revenue  fund  for  administrative  expenses.  The  recommendation  was  adopted  by  the  1963 
legislatui'e,  and  the  following  amounts  from  the  earmarked  revenue  fund  were  appropriated 
for  the  current  biennium: 

Fiscal  1964  Fiscal  1965 

Personal  Services  - $1,450,000  $1,500,000 

Operations  and  Capital 689,157  728,208 

TOTALS    $2,139,157  $2,228,208 

This  changed  policy  gives  the  legislature  budgetary  control  over  the  board  for  the  first  time 
since  the  monopoly  was  established. 

Since  1933,  the  state  has  received  more  than  $140  million  from  the  operation  of  the 
hquor  monopoly.   The  sources,  and  total  revenue  are  shown  below. 

Revenue  Source  Revenue 

Liquor  profits  from  the  state  markup  on  retail                             1933  through  June  30,  1963 
liquor  and  individual  permits $68,800,941 

Liquor  licenses.  Rate  based  upon  population. 
In  towns  of  2,000  or  less,  $200  per  annum; 
in  towns  of  more  than  2,000  but  less  than 
5,000,  $300  per  annum;  in  towns  of  more 
than  5,000  but  less  than  10,000,  $450  per 
annum;  in  towns  of  more  than  10,000,  $600 
per  annum;  for  each  railway  system,  $300 
per  annum;  special  24  hour  permits,  $10 
per  day  12,727,482 

Beer  department.  Licenses  are:  brewer,  $500 
per  annum;  wholesaler,  $400  per  annum; 
brewer  storage,  $400  per  annum;  retailer, 
$200  per  annum;  veterans'  club,  $50  per 
annum;  common  carrier,  $25  per  annum; 
fair  association,  $10  per  day,  $25  minimum; 
special  24  hour  permits,  $5  per  day.  Beer 
tax,  $1.50  per  barrel  of  31  gallons 19,890,647 

State  excise  tax 35,022,041 

County  license  tax 3,874,559 

$140,315,670 
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As  noted  above,  taxes  and  license  fees  collected  by  the  board  are  paid  directly  into  the 
general  fund.  Liquor  profits,  or  operational  markup,  are  not  available  for  expenditure  until 
declared  net  profits  by  the  board  and  transferred  to  the  general  fund. 

Probably  because  revenues  from  the  monopoly  are  usually  quoted  in  total  figures,  it  is 
erroneously  believed  that  the  major  source  of  revenue  is  from  liquor  sales.  However,  of  total 
revenue  of  $8  million  during  the  fiscal  year  ended  June  30,  1963,  profit  from  liquor  sales  was 
$2,896  million  —  about  35  percent  of  total  income.  State  excise  taxes  were  nearly  equal 
($2,782  million),  beer  license  fees  and  taxes  amounted  to  $1,114  million,  and  liquor  license 
fees  amounted  to  $538,459.  When  figures  of  more  than  $8  million  in  income  are  used,  there- 
fore, a  number  of  other  revenue  sources  besides  profit  from  liquor  sales  are  included.  State- 
ments that  abohtion  of  the  monopoly  would  cost  the  state  $8  million  in  annual  revenue  are 
misleading  and  untrue.  Net  profit  from  the  operation  of  the  monopoly  is  less  than  $3  million 
annually. 

Operation  of  state  package  liquor  stores  results  in  a  substantial  cost  to  the  Board.  During 
fiscal  1963,  revenue  from  liquor  sales  was  $17.4  million,  gross  profit  was  $4.8  million,  op- 
erating expenses  of  the  liquor  department  were  $1.9  million,  and  net  profit  from  sales  was 
slightly  under  $2.9  million.  Of  the  $1.9  million  in  expenses  of  the  Uquor  department,  about 
$1.5  million  (almost  80  percent)  was  incurred  by  state  package  stores. 

The  Board  does  not  segregate  net  profit  from  liquor  sales  in  the  annual  report.  Since 
1933,  net  profit  from  sales  and  individual  liquor  permits  are  about  $69  million.  Highest  profit 
was  earned  during  fiscal  1957  ($3,805  million) ;  during  the  past  five  fiscal  years  net  profit  has 
remained  at  about  $2.8  million  per  year.  Net  profit  from  sales  has  also  declined  as  a  percent- 
age of  total  income  during  the  past  six  years. 

The  percentage  of  total  revenue  for  the  past  ten  years  received  from  various  revenue 
sources  is  shown  below: 

LIQUOR  CONTROL  BOARD  REVENUE 
Fiscal  Year   1954-1963 

FISCAL  YEARS  ENDING  JUNE  30 
SOURCE  1954         1955         1956  1957         1953         1959         1960         19S1         1962         1963 

Sales  &  Permits 53.1  53.7  53.4  56.2  40.7  41.4  36.7  36.1  36.8  36.1 

State  Excise  Tax 23.4  23.1  23.5  23.4  24.2  28.7  34.1  34.3  34.3  34.7 

County  Taxes  None  None  None  None  10.2  9.6  8.5  8.6  8.6  8.7 

Beer  Licenses  &  Taxes...     14.0  13.9  13.9  12.3  15.1  12.6  13.7  14.1  13.7  13.9 

Liquor  Licenses  9.5  9.3  9.2  8.0  9.8  7.8  7.0  6.9  6.6  6.7 

TOTALS  100.0     100.0     100.0     100.0      100.0     100.0     100.0     100.0     100.0     100.0 


SOURCE:    Montana  Liquor  Control  Board,  Annual  Report,  July  1,  1962  through  June  30,  1963,  p.  11. 

During  the  fiscal  year  ending  June  30,  1963,  the  Board  received  $538,450  from  sale  of 
liquor  licenses,  $456,055  from  sale  of  beer  licenses,  and  $49,168  from  sale  of  individual  per- 
mits. Total  revenue  from  licensing  activities  was  about  $1,044,000.  The  Board  does  not  segre- 
gate costs  of  licensing  and  law  enforcement  activities.  Salaries  of  inspectors  and  clerical  help 
amount  to  about  $65,000  per  year.  Other  costs  include  printing  and  distributing  licenses,  the 
salary  of  the  assistant  administrator  for  that  part  of  his  time  devoted  to  licensing  and  law  en- 
forcement, costs  involved  in  board  consideration  of  applications,  and  law  enforcement  costs 
other  than  salaries.  It  might  be  estimated  that  licenses  return  a  net  profit  in  excess  of  $950,000 
per  year  to  the  general  fund  of  the  state. 

Revenues  from  the  liquor  monopoly,  by  s  ource.  and  the  distribution  of  net  profits  to  the 
general  fund  1933  through  June  30,  1963  are   shown  in  the  following  table. 
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Chapter  IV 
PERSONNEL 

General  authority  over  personnel  is  delegated  to  the  Board  by  statute.  "The  Board  shall 
choose  one  { 1)  of  its  own  members  as  chairman,  and  shall  appoint  a  state  liquor  administra- 
tor, who  shall  not  be  a  member  of  the  Board  and  who  shall  be  ex-officio  the  secretary  of  the 
Board.  The  Board  may  also,  in  its  discretion,  appoint  an  assistant  liquor  administrator  and 
other  employees.  .  ."^  The  Board  also  has  authority  to  delegate  personnel  duties  to  the  admin- 
istrator including  ".  .  .  the  power  to  hire  and  discharge  employees  of  the  board,  subject, 
however,  to  such  regulations  and  restrictions  as  the  board  may  impose.  .  ."- 

Employment,  Separation,  Compensation,  and  Number  of  Employees 

EMPLOYMENT 

Political  patronage  is  a  major  consideration  in  employment  of  Board  personnel.  Although 
the  Board  has  authority  over  all  personnel  by  statute,  in  practice  the  administrator  is  named 
by  the  Governor,  vendors  are  employed  upon  the  recommendation  of  the  county  central  com- 
mittee of  the  Governor's  political  party,  and  inspectors  or  auditors  are  employed  upon  the 
recommendation  of  the  state  central  committee. 

According  to  the  Board.  "Employment  of  personnel  is  based  upon  experience  and  ability 
first.  If  the  person  can  meet  these  requirements,  it  is  discussed  with  the  central  committee 
involved  and  a  recommendation  is  asked  for  from  this  committee.  This  generally  concerns 
people  in  the  upper  echelon  of  employment."-'' 

Information  on  a  prospective  employee  is  collected  on  a  "rather  informal"  apphcation 
form,  which  is  endorsed  by  the  local  political  central  committee  reflecting  the  politics  of  the 
Governor.  The  Board,  however,  reserves  the  right  to  finally  approve  and  to  dismiss  the  em- 
ployee if  he  is  not  competent.  Members  of  the  Board  stressed  that  a  change  of  administra- 
tion did  not  always  result  in  a  complete  turnover  of  state  vendors.  In  some  small  commission 
stores,  the  vendor  is  employed  with  little  regard  to  political  affiliation.  If  the  local  central 
committee  does  not  recommend  a  change,  the  Board  generally  does  not  remove  the  vendor 
upon  a  change  of  administration. 

Other  employees  of  state  stores  are  usually  hired  upon  the  vendor's  recommendation.  En- 
ployment  of  part-time  personnel  is  largely  at  the  discretion  of  the  vendor,  but  permission 
must  be  secured  from  the  central  office.  Commission  stores  are  allowed  extra  help  only  for 
annual  or  sick  leave  of  the  commission  vendor. 

Employees  of  the  central  warehouse  and  administrative  offices  in  Helena,  with  the  excep- 
tion of  the  administrator,  inspectors  and  auditors,  are  generally  excluded  from  the  patron- 
age system.  Although  the  Board  reserves  the  right  to  approve  the  selection  of  all  personnel, 
selection  of  central  office  employees  is  largely  at  the  administrator's  discretion.  In  practice, 
there  has  been  little  turnover  in  central  office  employees  when  the  administration  has 
changed. 


'  Section  4-106,  R.C.M.  1947. 
=  Section  4-107,  R.C.M.  1947. 
"Correspondence,  Mr.  Crowell  B.  Shelton  to  Mr.  Eugene  C.  Tidball,  June  21,  1963. 
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SEPARATION 

Dismissal  of  employees  is  at  the  Board's  discretion  although  they  may  act  upon  the  rec- 
ommendation of  the  administrator  and  vendors.  Dismissal  may  be  the  result  of  a  reduction  in 
force,  for  misconduct,  or  for  incompetence.    Employment  is  on  a  month  to  month  basis. 

During  a  196.3  reduction  in  force,  the  Board  initially  determined  which  stores  would  re- 
duce their  working  force,  interviewed  vendors  and  solicited  their  opinions,  and  reached  a 
final  decision  based  upon  this  information.  Presumably  the  vendors'  opinion  is  requested  be- 
fore an  employee  is  dismissed,  but  the  Board  could  discharge  an  employee  without  consulting 
the  vendor. 

Unless  dismissed  for  mishandling  funds  or  other  serious  reasons,  employees  involun- 
tarily separated  are  given  two  weeks  salary  as  severance  pay.  A  member  of  the  Board  said 
this  payment  was  made  in  lieu  of  the  regular  two  weeks  notice  and  is  "the  usual  thing  in  pri- 
vate business."  The  practice  was  further  explained  as  a  method  of  immediately  getting  rid 
of  an  employee  who  "isn't  performing"  and  "isn't  doing  the  job."  However,  this  explanation 
is  inconsistent  with  at  least  one  instance  where  the  Board  paid  a  separated  employee  two 
weeks  severance  pay  and  then  continued  to  pay  him  a  salary  as  an  advisor.  There  is  no  legal 
requirement  that  state  employees  be  given  two  weeks  notice  before  separation. 

Following  his  retirement  early  in  1963,  the  former  administrator  was  retained  by  the 
Board  in  an  advisory  capacity  for  six  months  at  a  salary  of  $500  per  month  to  be  paid  in  ad- 
vance— a  total  retainer  of  $3,000.  The  former  administrator  was  also  paid  for  unused  leave, 
and  received  two  weeks  severance  pay.  Members  of  the  Board  said  this  was  a  "special  case," 
intended  to  take  advantage  of  the  former  administrator's  experience  during  the  first  six 
months  under  a  new  administrator.  The  former  administrator  said  he  completed  several 
store  location  jobs  pending,  and  also  consulted  with  employees  dui-ing  the  time  he  was  re- 
tained. During  the  six  month  period,  however,  he  was  incapacitated  for  "a  couple  of  months" 
and  could  not  perform  any  duties. 
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COMPENSATION 

Salaries  of  employees  are  set  by  the  Board,  but  a  statutory  limit  is  imposed.  Stores  are 
classified  by  law  as  Class  A  (annual  gross  sales  volume  of  $450,000  or  more).  Class  B  (gross 
sales  of  $140,000  to  $450,000),  Class  C  (gross  sales  of  less  than  $140,000).  If  annual  gross 
sales  are  less  than  $25,000,  it  is  the  policy  of  the  Board  to  employ  the  vendor  on  a  commission 
basis — usually  ten  percent  of  gross  sales.  Maximum  annual  salaries  range  from  $3,750  for  an 
employee  of  a  Class  C  store  other  than  the  vendor  to  $9,000  for  the  liquor  administrator. 

Maximum  Salaries  of  Liquor  Board  Employees,   1933-63 


Position 


1933  a 


1937  b 


State  Adm $3,600  $5,000 

Ass't.  Adm 4,000 

Supv.  of  Accounting 

Supv.  of  Data  Processing 

Lie.  Dept.  Supv 

Warehouse  Supv 

Purchasing  Agent 

Traffic  Mgr 

Ass't  Supv.  of  Data  Processing 

Ass't  Supv.  of  Accounting 

Store  Auditors  

Field  Inspectors  

Class  A  Vendor 

Class  A  Ass't.  Vendor 

Class  A  Other  Employee 

Class  B  Vendor 

Class  B  Other  Employee 

Class  C  Vendor 

Class  C  Other  Employee.. 

Chief  Inspector  

Any  Other  Employee 3,000 


1947  c 

1949  d 

1951  e 

1957  f 

1963  g 

$5,400 

$5,400 

$6,000 

$7,000 

$9,000 

4,500 

4,500 

5,000 

5,600 

7,200 

4,500 

4,500 

5,000 

5.500 

6,600 

4,200 

4,900 

6,600 
6,600 
6,600 
5,760 
5,760 
5,760 
5,760 
5,760 
5,760 

3,600 

3,900 

4,200 

4,700 

4,200 

5,875 
5,250 

2,500 

3,000 

3,300 

3,960 

4,950 

3,000 

3,300 

3,600 

4,000 

5.000 

2,300 

2,700 

3,000 

3,300 

4.125 

2,500 

3,000 

3,300 

3,600 

4,500 

2,100 

2,500 
4,200 

2,800 

3,000 

3,750 

3,600 

3,600 

3,900 

4,800 

6,000 

a.  Chapter  105,  Laws  of  1933 

b.  Chapter  30,  Laws  of  1937 

c.  Chapter  243,  Laws  of  1947 

d.  Chapter  140,  Laws  of  1949 


e.  Chapter  183,  Laws  of  1951 

f.  Chapter  235,  Laws  of  1957 

g.  Chapter  151,  Laws  of  1963 


Part-time  employees  receive  $15.00  per  day.  Commission  vendors  receive  10  percent  of 
gross  sales.  The  actual  percentage  paid  is  discretionary  with  the  Board,  as  is  the  classification 
of  a  particular  store  as  a  commission  agency.  Gross  sales  of  stores  are  examined  periodically, 
and  a  decision  made  on  whether  or  not  the  store  should  be  on  a  commission  basis.  Commis- 
sion vendors  may  not  receive  more  than  $235  per  month,  or  $2,820  per  year.* 

There  is  no  provision  for  over-time  pay.  In  an  emergency,  employees  may  work  more 
than  eight  hours  per  day  or  more  than  forty  hours  per  week  upon  the  approval  of  their  im- 
mediate supervisor.    When  over-time  is  worked,  compensatory  time  off  is  allowed. 

Fringe  benefits,  such  as  annual  leave,  paid  holidays  and  retirement  are  almost  identical 
to  those  of  other  state  agencies. 


'This  limit  does  not  apply  to  commission  stores  operated  on  air  bases  near  Great  Falls  (fiscal  1964  commission  $16,413)  and 
near  Glasgow  (fiscal  1964  commission  $9,453).  Regular  commission  vendors  receive  ten  percent  of  gross  sales  (amounts  include 
state  and  local  taxes).  Commission  vendors  on  military  bases  receive  nine  percent  of  gross  sales  volume  after  deduction  of  state 
and  local  ta.xes. 
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NUMBER  OF  EMPLOYEES 

There  are  303  regular  employees  of  the  Liquor  Control  Board  mcluding  52  employees  of 
the  central  administrative  office  and  warehouse,  4  field  auditors,  one  burglar  alarm  inspector, 
9  field  inspectors,  196  salaried  employees  of  state  package  liquor  stores,  and  41  commission 
vendors. 

The  number  of  store  employees  is  based  partially  upon  the  annual  dollar  volume  of  sales. 
During  the  fiscal  year  ending  June  30,  1962,  the  number  of  employees  m  Class  A  stoi-es  (an- 
nual gross  sales  volume  in  excess  of  $450,000)  varied  from  three  at  Bozeman,  Havre  and 
Kalispell,  to  seven  each  at  two  Great  Falls  stores  and  the  store  at  Missoula.  The  annual  gross 
sales  volume  per  employee  varied  from  a  low  of  $113,215  at  Anaconda  to  a  high  of  $262,711  at 
Billings  store  number  four. 

The  annual  dollar  sales  volume  per  employee  is  not,  however,  the  best  indication  of 
workload  because  of  variations  in  portions  of  total  sales  to  retail  licensees  (a  substantial 
amount  in  case  lots)  and  to  individuals  in  single  units.  During  the  fiscal  year  ending  June 
30,  1962,  BilUngs  store  number  four  had  gross  sales  of  $1,050,844  of  which  91.34  percent  was 
to  retail  licensees.  During  that  same  period,  Anaconda  had  gross  sales  of  $566,074  of  which 
58.13  percent  was  to  retail  licensees.  Although  gross  sales  per  employee  were  much  higher  at 
Billings  store  number  four,  the  workload  per  employee  was  probably  less  than  at  Anaconda 
because  of  the  larger  portion  of  total  sales  in  Billings  to  retail  licensees  in  case  lots.  In  fis- 
cal 1963,  61.4  percent  of  all  state  store  sales  were  to  retail  licensees. 

The  Board  appears  to  have  recognized  that  gross  dollar  sales  is  not  the  most  meaningful 
measure  of  workload;  as  early  as  1956  it  began  compiling  percentages  of  sales  to  licensees 
and  to  individuals.  Information  on  sales  on  the  basis  of  units  and  case  lots,  however,  is  not 
available  nor  has  the  workload  relationship  between  unit  sales  and  case  lots  been  determined. 
Lacking  this  information,  decisions  on  the  number  of  store  employees  are  usually  made  on  an 
individual  basis,  determined  in  part  upon  gross  sales  per  employee  modified  by  the  percent- 
age of  total  sales  to  retail  licensees  and  to  individuals. 

Personnel   Practices   in   Other   States 

There  are  eighteen  public  jurisdictions  in  the  nation  having  liquor  monopolies,  including 
seventeen  states  and  one  county  (Montgomery  County,  Maryland).  Of  those  eighteen,  ten  se- 
lect employees  under  a  merit  system.  Of  the  ten  which  select  employees  based  upon  merit, 
seven  grant  tenure  to  employees.  In  Alabama,  Michigan,  and  Pennsylvania,  employees  are 
not  granted  tenure.  The  term  "tenure,"  however,  may  be  defined  in  a  variety  of  ways,  and 
there  may  be  Little  more  job  security  in  a  state  granting  tenure  than  in  a  state  not  granting 
tenure. 

Salaries  of  employees  are  set  by  administrative  action  in  most  control  states  —  either  by 
the  control  board  or  the  personnel  department.  Five  states  set  salaries  by  statute  ( Maine, 
Montana,  Ohio,  Vermont,  and  Virginia).  There  is  no  apparent  relationship  between  the  ex- 
istence of  a  merit  system  and  the  manner  in  which  salaries  are  set.  For  example,  three  states 
which  have  merit  employees  set  salaries  by  statute,  and  two  states  which  do  not  have  merit 
employees  set  salaries  by  statute. 

Conclusions  and   Reconiniendations 

EMPLOYMENT 

A  major  objective  of  this  study  was  to  determine  the  desirability  of  continuing  the  pa- 
tronage method  of  selecting  employees.  The  resolution  requesting  the  study  noted  that  the 
patronage  system  mitigates  against  obtaining  skilled  personnel  because  of  the  uncertain  ten- 
ure, that  the  possibility  of  discharge  upon  a  change  in  political  administration  might  result 
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in  the  state  being  forced  to  pay  highei-  salaries  if  qualified  persons  are  to  be  obtained,  and 
that  the  patronage  system  violates  a  principle  of  good  government  that  persons  below  the 
policy  making  level  should  not  be  politically  appointed. 

When  questioned  about  the  operation  of  the  patronage  system  and  the  desirabihty  of  se- 
lecting employees  under  a  merit  system,  several  members  of  the  Board  said  the  patronage 
system  works  quite  well  in  practice,  but  they  did  not  indicate  strong  opposition  to  employ- 
ment based  on  merit.  There  is  no  real  consensus  in  the  Board;  two  members  indicated  they 
had  no  opinion  on  patronage  as  opposed  to  merit  selection  of  employees.  Board  members 
have  not  expressed  dissatisfaction  with  the  patronage  system,  and  there  seems  to  be  no  com- 
pelling reasons  to  estabhsh  a  special  merit  system  for  Liquor  Board  employees. 

STATUTORY  SALARY  LHIITATIONS 

Board  members  did  indicate  they  would  favor  removal  of  the  present  statutory  salary 
limits.  Some  members  said  that  at  times  there  was  a  need  for  certain  specific  skills,  but  that 
the  rigidity  of  the  statutory  salarj'  limits  makes  emploj^ment  of  such  persons  difficult. 

The  statutory  salary  hmits  apparently  were  designed  to  control  salary  expenditures.  At 
the  time  the  law  was  first  enacted,  funds  of  the  Board  remained  outside  the  appropriating  au- 
thority of  the  legislature.  With  almost  no  control  over  total  salar\^  expenditures,  it  is  not 
surprising  that  the  legislature  imposed  statutory  salary  hmitations. 

Since  July  1,  1963,  legislative  control  over  funds  of  the  Board  has  been  exercised  through 
the  appropriating  process — a  much  better  assurance  of  fiscal  responsibility  than  statutory  sal- 
ary limitations.  The  legislative  assembly  is  assured  that  the  amount  appropriated  represents 
the  maximum  which  may  be  expended  for  salaries.  Even  when  the  maximum  salary  for  a 
particular  employee  is  set  by  statute  the  total  salary  expenditure  by  an  agency  is  not  limited 
because  there  is  no  restriction  on  the  number  of  employees. 

Because  of  the  enhanced  opportunity  for  legislative  control  over  salary  expenditures 
since  1963,  it  appears  that  the  major  reason  for  setting  salaries  of  Board  employees  by  statute 
no  longer  exists.  Stipulated  statutory  salaries  introduce  a  degree  of  inflexibility  into  adminis- 
tration of  the  monopoly  which  might  well  be  uneconomical  to  the  state.  The  Council  recom- 
mends removal  of  statutory  salary-  limitations  for  Board  employees. 

SEPARATION 

The  Council  recognizes  that  instances  arise  when  it  might  be  desirable  to  retain  a  retir- 
ing administrative  official  to  pro\'ide  continuity  during  the  first  month  or  two  under  a  new 
administrator.  This  practice  is  not,  however,  common  in  other  agencies  of  state  government 
although  the  problems  arising  from  a  change  of  administration  are  equally  severe  in  many 
cases.  The  liquor  control  Board,  being  an  agency  of  state  government,  should  conform  to  nor- 
mal practices  of  other  agencies.  If  the  Board  feels  that  continuity  in  administration  is  neces- 
sary, it  should,  if  possible,  provide  for  training  a  subordinate  staff  employee.  If  this  is  not 
practical,  retention  of  the  retiring  administrator  for  several  weeks  could  be  justified.  Because 
pa\Tnents  were  ordered  by  the  Board  to  be  made  in  advance,  and  in  hght  of  other  circum- 
stances surrounding  the  incident  mentioned  on  page  20,  it  is  difficult  to  escape  the  conclu- 
sion that  the  Board  intended  to  provide  a  bonus  to  a  long  time  employee. 

Severance  paj'  to  employees  may  be  a  common  practice  in  private  business  and  industry. 
The  liquor  monopoly  is  not  a  private  business,  however,  and  should  be  operated  as  an  agency 
of  state  government.  Severance  pay  to  employees  is  not  common  in  state  agencies,  and  it 
should  not  be  paid  to  employees  of  the  Board  without  specific  authorization  from  the  legisla- 
tive assembly.  It  is  unquestionably  desirable  to  provide  two  weeks  notice  to  employees  who 
are  separated  for  reasons  other  than  their  own  misconduct.  However,  there  is  no  logic  in 
firing  an  employee  and  then  rewarding  him  with  two  weeks  pay  from  the  taxpayers'  pocket. 
If  a  separation  has  its  origin  in  budgetary'  or  other  administrative  changes,  a  minimum 
amount  of  foresight  and  planning  wall  permit  an  orderly,  normal  notice  and  separation  pro- 
cedure. 
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Chapter  V 

THE  LIQUOR  CONTROL  BOARD  AND 
ITS  POLICY-MAKING  FUNCTION 

Purpose   of  the  Liquor   Control  Act 

The  Liquor  Control  Board,  and  perhaps  the  legislative  assembly  and  general  public  as 
well,  seems  to  have  a  schismatic  attitude  toward  the  liquor  monopoly.  Income  to  the  general 
fund  is  relished  by  legislator  and  taxpayer  alike;  but  as  one  Board  member  put  it,  the  prod- 
uct "has  connotations  of  evil."  One  member  said  that  there  is  possibly  a  "confhct  of  interests" 
in  the  sale  of  liquor  on  the  one  hand,  and  the  control  function  on  the  other. 

The  merchandising  pohcy  of  the  Board  is  ambivalent.  For  example,  the  Board  estab- 
lished an  attractive  state  liquor  store  in  Billings  to  test  public  acceptance  of  modern  mer- 
chandising techniques.  A  particular  goal  was  a  store  that  "would  be  attractive  to  all  types  of 
customers,  particularly  the  women."  An  advertising  firm  was  employed  to  advise  the  Board 
on  window  decorations  and  the  display  of  merchandise.  Although  they  discovered  that  the 
new  Billings  store  increased  sales  of  higher  priced  brands  of  liquor,  a  similar  store  was  estab- 
lished in  Great  Falls.  It  is  not  clear  whether  the  Board  will  continue  in  this  direction.  The 
former  chairman  said  the  Board  definitely  should  not  promote  the  sale  of  liquor;  yet  there 
is  a  policy  of  renovating  state  stores  to  make  them  more  attractive.  One  member  also  im- 
plied that  if  the  Board  determined  that  the  new  type  of  store  would  actually  increase  con- 
sumption of  alcoholic  beverages,  this  fact  would  influence  their  future  policy  on  establishing 
such  stores.  The  equivocal  position  of  the  Board  is  perhaps  best  expressed  in  the  statement 
of  one  member  that  "Every  once  in  a  while  we  get  off  on  the  angle  that  maybe  we  should 
do  a  little  merchandising  and  wonder  whether  or  not  it  is  a  good  thing." 

The  Board  has  also  discussed  self-service  type  liquor  stores,  but  has  not  finally  decided 
whether  or  not  such  stores  should  be  established  in  Montana,  possibly  due  in  part  to  the  feel- 
ing of  some  members  that  they  should  not  promote  liquor  sales.  Other  control  states,  how- 
ever, have  utilized  various  modern  merchandising  techniques.  Vermont  began  a  major  mod- 
ernizing program  for  state  stores  about  ten  years  ago.  Washington  has  adopted  a  variety  of 
approaches  to  merchandising  including  drive-in  stores,  one  self-service  store,  and  establish- 
ment of  almost  twice  as  many  commission  agencies  as  regular  state  liquor  stores.  West  Vir- 
ginia has  begun  to  standardize  all  interiors  of  state  stores,  and  Iowa  has  established  six  self- 
service  stores.  In  Ohio  the  state's  Little  Hoover  Commission  urged  operation  of  more  self- 
service  stores  because  they  can  be  controlled  and  operated  at  the  lowest  cost  when  selling 
above  average  volume.  In  summary,  other  control  states  apparently  do  not  feel  as  restricted 
in  merchandising  as  the  Board  in  Montana. 

A  major  reason  for  the  ambiguous  position  of  the  Board  lies  with  its  concept  of  "control." 
Apparently,  the  Board  regards  a  thirty-year  old  Montana  Supreme  Court  opinion  as  an  im- 
portant guideline.  In  State  v.  DriscolV  the  liquor  control  law  was  challenged  on  a  number 
of  grounds,  one  of  which  was  that  it  was  a  revenue  measure  introduced  in  the  senate  and 
therefore  unconstitutional.  In  answering  this  contention,  the  Court  said:  "Such  profit  as  may 
be  obtained  from  the  conduct  of  state  liquor  stores  is  incidental  to  the  main  purpose  of  the 
act  to  limit  and  regulate  the  manufacture  and  sale  of  intoxicating  liquors."  Courts  will  al- 
ways presume  that  a  legislative  act  is  valid  and  resolve  all  doubts  in  favor  of  constitu- 
tionaUty.   Thus  the  finding  of  the  Court  that  the  main  purpose  of  the  act  was  to  limit  and 
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regulate  the  manufacture  and  sale  of  intoxicating  liquors  obviously  does  not  preclude  the  ex- 
istence of  another  important  purpose— the  raising  of  revenue.  Furthermore,  there  is  nothing 
in  the  opinion  or  the  law  indicating  that  controlling  the  rate  of  consumption  of  liquor  is  a 
purpose  of  the  act;  it  is  the  manner  in  which  liquor  is  manufactured  and  sold  that  is  to  be 
regulated.  A  critical  question  appears  to  be:  Can  the  state  control  the  rate  of  consumption  of 
alcoholic  beverages  by  statute  and  regulation? 

A  detailed  study  of  the  relationship  of  alcohohc  beverage  control  laws  to  problems  asso- 
ciated with  alcohol  was  recently  conducted  by  the  Center  of  Alcoholic  Studies  at  Rutgers 
University  for  the  Moreland  Commission  of  the  state  of  New  York.  Upon  completion  of  this 
study,  the  Commission  concluded  that  New  York  liquor  control  laws  and  its  control  system 
have  had  no  demonstrable  effect  on  the  direct  problems  of  alcohol  or  on  the  rate  of  consump- 
tion of  alcoholic  beverages.   The  conclusions  drawn  were: 

Although  it  is  the  basic  assumption  of  most  American  states  that 
the  control  of  sales  and  sellers  minimizes  the  consumption  rate  of  alcohol 
and  the  direct  problems  of  alcohol,  there  are  almost  no  studies  of  the 
actual  effects  of  these  controls  in  any  American  jurisdiction.  Despite 
the  inadequacy  of  existing  data  for  definitive  answers,  the  material  col- 
lected through  the  field  surrey  and  the  interpretation  gained  from  the 
qualified  professional  scholars  in  charge  uere  uniform,  consistent  and 
powerful  in  their  implications.  .  .  A  comparison  of  these  drunkenness 
arrest  figures  with  the  number  of  outlets  for  distilled  spirits  in  each  of 
the  seven  largest  cities  studied,  reveals  that  no  relationship  obtains  be- 
tween the  number  of  outlets  and  the  proportion  of  drunkenness  arrests 
to  all  other  arrests  .  .  .  Analysis  of  the  figures  on  arrests  for  driving 
while  intoxicated  and  for  rates  of  alcoholism  in  the  various  communities 
studied,  reinforces  a  conclusion  that  laws  dealing  with  sales,  sellers  and 
selling  are  above  all  irrelevant  to  the  solution  of  the  major  problems  of 
alcohol  .  .  .  It  appears,  then,  that  whether  a  state  has  a  monopoly  or  a 
license  system  of  liquor  control  is  of  little  or  no  importance  in  determin- 
ing the  rate  of  arrests  for  driving  while  intoxicated  which  prevails  in  a 
given  area.  .  .  The  most  crucial  variable  in  determining  whether  or  not 
a  defined  area  will  have  a  high  or  low  rate  of  alcoholism  appears  to  be 
the  level  of  industrialization  prevailing  in  the  area.  Industrialized  areas 
have  higher  alcoholism  rates  than  rural  and  agrarian  areas.  Whether  a 
state  is  a  monopoly  or  a  license  state  and  whether  it  permits  or  prohibits 
on-premise  sales  of  alcoholic  beverages  apparently  has  little  effect  on 
the  number  of  alcoholics  living  in  that  state.  .  .  Whether  a  state  is  a 
monopoly  or  a  license  state  has  no  apparent  bearing  on  the  number  of 
first  admissions  to  mental  hospitals  for  alcohol  problems.  Neither  do 
the  number  of  distilled  spirit  outlets  in  a  state  have  any  demonstrable 
connection  with  the  number  of  first  admissions  to  mental  hospitals.- 

These  conclusions  and  opinions,  if  correct,  point  toward  a  need  to  clarify  the  major  func- 
tions of  the  Liquor  Control  Board.  If  the  rate  of  consumption  of  alcoholic  beverages  cannot 
be  controlled  by  statute  and  regulatory  bodies,  it  should  be  frankly  recognized.  A  clarifica- 
tion of  the  control  function  to  include  only  regulating  the  manner  in  which  alcoholic  bever- 
ages are  manufactured  and  sold  within  the  state — prohibition  of  sales  to  minors,  enforcement 
of  closing  hours,  and  the  like  —  might  aid  the  Board  substantially  in  resolving  any  conflicts 
envisaged  between  its  control  and  merchandising  functions.  This  simplification,  in  turn, 
should  expedite  the  formation  of  policy  decisions  and  lead  to  more  uniformity  in  the  inter- 
pretation and  application  of  liquor  control  laws.  The  Council  suggests  that  the  legislature 
recognize  the  dual  function  of  the  Board  and  perhaps  redefine  the  purposes  of  the  monopoly 
to  better  direct  it. 


'  New  York  State  Moreland  Commission  on  the  Alcoholic  Beverage  Control  Law.  Study  Paper  So.  1,  The  Relationship  of  the 
Alcoholic  Bez'crage  Control  Lan'  and  the  Problems  of  Alcohol,  (1963)   p.  53-56. 
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Merchandising  techniques  must  be  adapted  to  local  conditions.  Because  of  the  wide  vari- 
ance in  sales  volume  and  other  factors,  it  is  not  feasible  to  reduce  merchandising  policy  to 
hard  and  fast  rules.  The  public  does,  however,  have  a  right  to  demand  that  the  state  main- 
tain stores  which  are  attractive,  convenient  and  which  offer  a  reasonable  selection.  The  Board 
should  carefully  review  the  scope  of  its  control  function,  define  policy  on  merchandising 
methods,  and  explore  every  possibility  of  providing  adequate  service  at  the  lowest  operating 
cost  to  the  state. 

Organizational   Structure 

The  liquor  monopoly  is  concerned  with  two  broad  program  areas  —  merchandising,  and 
licensing  and  law  enforcement.  Although  the  administrator  is  responsible  for  supervising  the 
entire  operation,  in  practice  most  of  his  time  is  devoted  to  the  merchandising  program.  The 
assistant  administrator  devotes  almost  all  of  his  time  to  licensing  and  law  enforcement.  Re- 
flecting this  sharp  division  of  administrative  duties,  the  assistant  administrator  acts  as  secre- 
tary to  the  Board  during  the  portion  of  meetings  devoted  to  licensing  and  law  enforcement, 
and  the  official  minutes  pertaining  to  licensing  and  law  enforcement  are  prepared  by  him 
and  the  Board  counsel.  The  administrator  acts  as  a  secretary  to  the  Board  during  the  portion 
of  the  meeting  devoted  to  merchandising  and  internal  administrative  matters. 

It  would  be  virtually  impossible  for  the  administrator  to  supervise  the  merchandising 
function  and  also  devote  any  substantial  amount  of  time  to  licensing  and  law  enforcement 
matters.  Because  supervision  of  the  licensing  and  law  enforcement  program  occupies  nearly 
the  entire  time  of  the  assistant  administrator,  he  is  left  little  opportunity  to  become  conversant 
with  merchandising.  In  effect,  the  monopoly  has  two  administrators,  and  no  single  person  ex- 
ercising effective  supervision  over  the  entire  operation.  The  division  in  administrative  respon- 
sibility results  in  a  lack  of  coordination  and  continuity — particularly  in  the  merchandising  pro- 
gram. The  assistant  administrator  is  a  career  employee,  but  the  administrator  serves  at  the 
pleasure  of  the  board  and  in  practice  is  named  by  the  governor.  An  analysis  of  the  Board's  staff- 
ing pattern  reveals  a  need  for  more  high  echelon  employees. 

Official   Minutes   and   Reports   of   the  Board 

Official  minutes  of  Board  meetings  are  extremely  sketchy.  For  example,  in  some  in- 
stances the  minutes  contain  no  record  of  appearances  by  persons  who  met  with  the  Board 
for  20  or  30  minutes.  The  subject  of  Glacier  View  wine,  a  marketing  innovation  which  in- 
volved years  of  controversy  and  sales  of  many  thousands  of  dollars,  is  covered  by  only  five 
brief  entries  which  give  no  indication  as  to  why  the  program  was  initiated  or  discontinued. 
No  stenographer  is  present,  nor  are  the  meetings  recorded  by  mechanical  means.  Each  agency 
of  state  government  must  maintain  internal  records  to  meet  its  own  unique  needs.  However, 
by  any  standards,  the  official  minutes  of  the  Board  are  insufficient  for  a  public  agency  which 
collects  annual  gross  revenue  of  about  $8  million. 

Inadequate  biennial  reports  have  resulted  in  a  lack  of  communication  between  the  board 
and  the  Legislative  Assembly.  Board  members  have  mentioned,  for  example,  that  needed 
skilled  employees  cannot  be  hired  because  of  statutory  salary  rates,  and  that  individual 
liquor  permits  should  be  abolished.  Neither  request  has  been  formally  communicated  to  the 
Legislative  Assembly  through  annual  reports  of  the  Board,  although  Section  4-227,  R.C.M. 
1947  requires  that  Board  reports  contain  "general  information  and  remarks  as  to  the  work- 
ing of  the  law  within  the  state.  .  ."  The  Council  recommends  that  the  Board  utilize  its  annual 
reports  to  communicate  requests  and  recommendations  to  the  Legislative  Assembly. 

Glacier  View  Wine 

The  purchase  of  dessert  wine  bottled  specially  for  the  Board  under  the  name  "Glacier 
View"  during  the  period  September,  1958  through  August,  1962  generated  criticism  from  the 
general  public  and  the  legislature.  This  wine  was  purchased  from  Regina  Grape  Products 
(formerly  Poco  Mas  Winery,  and  EUena  Brothers)  of  Etiwanda,  California. 
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The  five  brief  references  to  Glacier  View  contained  in  the  official  minutes  of  the  Board, 
summarized  below,  give  no  clue  as  to  the  reason  for  the  program. 

1.  On  April  25,  1958  the  administrator  was  instructed  to  call  for  bids  for  a  one  year  sup- 
ply of  dessert  wine  (the  call  did  not  indicate  amounts  to  be  furnished,  but  the  bid 
sheet  indicates  65,000  cases  of  one-fifth  gallon  units  and  25,000  cases  of  one-half  gallon 
units). 

2.  On  June  10,  1958  several  persons  called  on  the  Board  to  discuss  this  invitation  for 
bids. 

3.  On  June  11,  1958  bids  were  opened,  and  all  were  rejected. 

4.  On  June  13,  1958  a  special  meeting  was  held  in  Bilhngs  and  the  offer  of  Ellena  Broth- 
ers was  accepted. 

5.  On  November  21,  1958  a  bill  from  Ellena  Brothers  for  services  in  registering  the 
Glacier  View  wine  label  in  the  amount  of  $102.43  was  approved  for  payment. 

Correspondence  files  of  the  Board,  which  consist  mostly  of  handwritten  memoranda  and 
notes,  are  sketchy,  adding  little  to  the  information  contained  in  the  minutes.  Standard  busi- 
ness records  such  as  purchase  orders,  invoices,  freight  bills,  and  receiving  reports  are  mam- 
tained.  Because  there  are  so  few  written  records  pertaining  to  the  Glacier  View  wine  trans- 
action, it  can  be  assumed  that  most  business  was  handled  verbally. 

According  to  members  who  were  serving  at  the  time,  the  Board  concluded  early  in  1958 
that  some  ■  waneries  were  basing  their  prices  on  the  retail  price  in  monopoly  states  rather 
than  manufacturing  costs.  Tlie  Board  felt  that  if  bids  on  dessert  wine  were  requested,  this 
wine  could  be  purchased  at  a  lower  price  and  the  alleged  "price  conspiracy"  broken. 

In  April  of  1958  bids  were  requested  for  a  one  year  supply  of  dessert  wine.  In  June  of 
1958  bids  were  opened.  According  to  Board  members,  the  similarity  of  bids  reflected  the  in- 
tent of  the  wine  industry  to  maintain  a  standard  price  regardless  of  manufacturing  costs — 
except  for  the  bid  submitted  by  Ellena  Brothers.  Bids  on  one-fifth  gallon  units  ranged  from  a 
low  of  $4.60  per  case  (Ellena  Brothers)  to  a  high  of  $5.88  per  case,  and  on  one-half  gallon 
units  from  a  low  of  $5.57  (Ellena  Brothers)  to  a  high  of  $6.36  per  case. 

The  Board  felt  that  the  bids — except  for  the  price  quoted  by  Ellena  Brothers  —  were  so 
similar  that  any  differences  in  wholesale  price  would  be  equalized  through  application  of 
the  pricing  formula.  Applying  the  pricing  formula,  however,  retail  prices  would  have  varied 
from  $0.85  to  $1.10  per  one-fifth  gallon  unit,  and  one  bid  submitted  would  have  resulted  in  a 
retail  price  of  only  five  cents  more  than  the  Ellena  bid.  All  bids  were  rejected  at  the  June 
11,  1958  meeting  due  to  the  belief  that  they  v.-ould  result  in  virtually  identical  retail  prices. 
The  Board  asked  Mr.  John  Ellena  to  meet  with  them  on  June  13,  1958  in  Billings. 

At  the  Billings  meeting,  the  Board  determined  that  the  retail  selling  price  should  be  at 
least  fifteen  cents  below  that  of  any  other  dessert  wine  to  justify  the  purchase.  When  pre- 
sented with  this  decision,  according  to  the  Board,  Mr.  Ellena  agreed  to  lower  his  wholesale 
price  if  the  Board  would  waive  the  requirement  that  each  bottle  of  liquor  sold  in  the  state 
have  the  decalcomania,  or  Montana  seal,  attached  at  the  winery.  The  Board  agreed  to  use  a 
private  label  in  lieu  of  the  regular  Montana  seal — or  perhaps  only  agreed  to  waive  the  use  of 
the  Montana  seal. 

It  then  became  necessary  to  amend  Board  regulation  2-3  to  permit  the  use  of  a  private 
label  in  heu  of  the  state  seal.  Regulation  2-3  was  amended  on  November  21,  1958  by  the  ad- 
dition of  the  following: 

.  .  .  provided,  however,  that  said  official  stamp  shall  not  be  required  to  be  affixed  to  bot- 
tles of  any  liquor  bottled  for  distribution  exclusively  by  the  Montana  Liquor  Control 
Board  and  bearing  thereon  an  official  label  adopted  by,  and  registered  in  the  name  of, 
said  board  and  with  respect  to  such  liquor  said  official  label  shall  be  in  lieu  of  said  of- 
ficial stamp. 
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Because  Glacier  View  wine  was  first  supplied  to  state  stores  on  September  1,  1958,  the 
amendment  was  an  ex  post  facto  authorization;  the  Board  had  operated  contrary  to  its  own 
regulations  for  almost  three  months.  Nor  did  the  private  label  afford  the  same  control  pro- 
vided by  serially  numbered  seals.  Some  twenty  years  ago,  following  the  theft  of  about  3,000 
seals,  the  numbering  system  was  started. 

Although  Board  members  involved  feel  that  marketing  Glacier  View  wine  was  beneficial 
both  to  the  state  and  to  the  public,  the  label  was  discontinued  in  August  of  1962  due  in  part  to 
adverse  criticism.  Since  that  time,  the  Board  has  marketed  two  different  wines  under  the 
same  listing  of  "Special"  in  state  stores.  One  of  these  wines  is  supplied  by  Regina  Grape 
Products  at  the  same  price  at  which  Glacier  View  wine  was  sold  to  the  Board.  The  second 
wine,  supplied  by  a  different  winery,  is  purchased  at  the  same  price  as  was  Glacier  View. 

Although  no  factual  information  has  been  disclosed  to  show  that  a  conspiracy  existed,  the 
Board  suspected  a  price  conspiracy  and  this  was  the  major  reason  for  purchasing  the  wine  on 
bid.  If  such  an  agreement  did  exist  among  the  wineries,  apparently  it  was  not  recognized  by 
the  other  monopoly  state  control  boards. 

As  noted  above,  the  Board  agreed  to  waive  the  requirement  that  the  Montana  seal  be  at- 
tached to  each  bottle  when  a  price  was  negotiated  with  Mr.  John  Ellena.  Because  attach- 
ment of  the  seal  increases  costs,  the  modified  requirements  permitted  a  lower  bid.  In  other 
words,  the  specifications  were  revised  to  permit  lower  costs  to  the  bidder — a  procedure  which 
normally  warrants  issuing  new  specifications  and  calling  for  new  bids.  The  Board  did  not, 
however,  call  for  new  bids. 

The  Board  has  stated  that  it  was  interested  in  purchasing  wine  at  the  lowest  possible 
price.  Yet,  during  the  five  year  period  that  Glacier  View  was  marketed,  no  calls  for  bids 
were  issued  after  the  initial  advertisement.  During  that  period,  the  cost  of  Glacier  View 
wine  increased  substantially,  but  apparently  prices  were  adjusted  after  consultation  with  the 
single  winery  involved. 

Official  minutes  of  the  Board  do  not  indicate  why  the  Glacier  View  label  was  dropped, 
but  members  have  attributed  the  discontinuation  chiefly  to  adverse  pubhc  reaction.  Official 
records  give  no  indication  of  opposition,  however,  and  the  actual  extent  of  the  adverse  reac- 
tion is  not  known. 

Although  Board  members  think  that  merchandising  Glacier  View  wine  was  profitable, 
the  additional  net  revenue  cannot  be  ascertained  since  the  effect  upon  total  wine  sales  is  not 
known,  and  the  impact  on  sales  of  competing  brands  of  wine  has  not  been  measured.  In  short, 
the  profitability  of  the  program  is  a  matter  of  opinion  which  has  not  been  substantiated. 

If  the  explanation  of  the  reasons  for  marketing  this  wine  is  correct,  a  full  and  frank  dis- 
closure of  the  facts  would  have  answered  much  of  the  criticism.  Some  Board  members  feel 
that  the  criticism  was  unjustified — as  it  may  have  been.  However,  the  Board  did  not  ex- 
plain its  action,  and  responsibility  for  not  revealing  the  facts  must  lie  with  the  Board. 

Because  there  cannot  be  good  control  over  liquor  marketed  unless  each  unit  has  attached 
to  it  a  serially  numbered  seal,  the  Council  recommends  that  statutes  be  amended  to  require 
that  a  serially  num.bered  seal  of  standard  design  be  attached  to  each  unit  of  alcoholic  bever- 
age marketed  in  the  state. 

Receipt  and  Distribulion  of  Merchandise 

WINE  VINEGAR  AND  COOKING  SHERRY 

During  the  past  five  years,  small  quantities  of  wine  vinegar  and  cooking  sherry  have 
been  included  in  carload  shipments  of  wine  from  Regina  Grape  Products.  The  vinegar  and 
sherry  shipments  are  prepaid,  and  are  picked  up  at  the  loading  dock  by  a  transfer  company 
which  notifies  a  local  brokerage  firm.    The  brokerage  firm  acts  for  Regina  Grape  Products 
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Company  in  wholesaling  this  merchandise  to  grocery  stores.  According  to  the  Board,  the  ar- 
rangement was  made  with  Regina  for  the  mutual  benefit  of  both  parties.  By  including  these 
shipments  in  carloads  of  wine  consigned  to  the  Board,  Regina  takes  advantage  of  lower  car- 
load rates.  The  former  administrator  authorized  this  arrangement  based  on  the  behef  that 
the  state  would  benefit  because  the  total  weight  of  shipments  could  be  increased  and  hence  a 
lower  freight  rate  would  apply. 

When  asked  to  provide  examples  of  cost  savings,  the  Board  found  that  of  22  shipments 
only  two  affected  freight  costs.  One  had  resulted  in  a  loss  of  $5.35  and  one  had  resulted  in  a 
savings  of  $60.90.  The  loss  of  $5.35  was,  however,  due  to  an  incorrect  freight  rate;  because 
Regina  pays  that  portion  of  total  freight  costs  attributable  to  the  wine  vinegar,  if  the  proper 
freight  rates  are  applied  the  inclusion  of  these  shipments  cannot  increase  freight  costs  to  the 
State  of  Montana. 

There  is  a  difference  between  this  practice  and  the  use  of  metropolitan  car  pools  for  less- 
than-carload  shipments.  Under  the  car  pool  arrangement,  merchandise  is  delivered  to  a 
freight  broker.  The  broker,  in  his  discretion,  includes  the  shipment  in  a  car  with  a  number 
of  similar  small  shipments  to  take  advantage  of  lower  carload  rates.  After  the  merchandise 
has  been  delivered  to  the  broker,  the  Board  has  no  discretion  in  determining  other  merchan- 
dise included  in  the  carload  shipment.  However,  the  Board  does  have  discretion  in  allowing 
the  inclusion  of  cooking  sherry  and  wine  vinegar  in  carload  shipments  received  from  a  par- 
ticular point.  The  arrangement  with  Regina  required  special  authorization,  and  granted  a 
concession  to  a  particular  winery  dealing  with  the  Board. 

The  Council  recommends  that  the  practice  of  including  wine  vinegar  and  cooking  sherry 
in  carload  shipments  be  discontinued.  This  recommendation  should  not,  however,  be  con- 
strued as  disapproval  of  using  metropolitan  car  pools  where  a  freight  broker  has  authoriza- 
tion for  poohng  shipments  to  obtain  lower  rates,  nor  as  disapproval  of  cooperating  with  other 
public  agencies  in  pooling  shipments. 

WAREHOUSE  WITHDRAWALS 

On  at  least  one  occasion,  wine  was  \vithdrawn  from  the  warehouse  and  furnished  to  a 
conference.  According  to  the  Board,  this  was  the  only  occasion  when  it  arranged  for  furnish- 
ing liquor  to  a  conference,  which  was  regarded  as  a  "special  case."  In  this  instance,  a  win- 
ery supphed  the  liquor  and  the  Board  apparently  billed  the  winery  at  wholesale  cost  (includ- 
ing federal  tax)  plus  freight  charges.  The  Montana  markup  and  taxes  were  not  included; 
consequently  the  state  received  no  revenue  from  the  transaction.  Section  4-150,  R.C.M.  1947 
proiddes:  "No  person  shall  have  or  keep  any  liquor  within  the  state  which  has  not  been  pur- 
chased from  a  state  vendor  of  the  Montana  Liquor  Board  or  from  a  druggist  authorized  to 
sell  the  same,"  with  the  exception  that  a  person  may  bring  into  the  state  one  wine  gallon  of 
liquor  not  purchased  fi'om  a  state  store.  It  appears  that  the  persons  attending  the  conference 
who  were  in  possession  of  the  liquor  violated  the  law.  A  deliberate  act  of  the  Liquor  Control 
Board,  which  is  responsible  for  enforcing  the  liquor  control  act,  permitted  this  violation. 

In  two  other  known  instances  wine  was  withdrawn  by  representatives  of  wineries  be- 
cause it  was  defective.  The  Board  has  no  set  policy  regarding  the  disposition  of  defective 
merchandise  withdrawn  from  sale.  The  Council  suggests  that  the  Board  formulate  a  fixed 
written  policy  on  the  disposition  of  defective  liquor  withdrawn  from  the  warehouse.  Ship- 
ping defective  merchandise  directly  back  to  distilleries  would  provide  better  control  than  de- 
livery to  distillery  representatives  in  Helena. 

SAMPLES 

Samples  of  liquor  are  given  to  the  Board  by  distillery  representatives.  The  Board  stated 
by  letter  that  the  amount  received  for  sampling  purposes  may  vary  from  3  to  9  units  per 
monthly  meeting.    During  a  joint  meeting  with  a  council  subcommittee,  however,  one  Board 
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member  estimated  that  between  ten  and  twenty-five  cases  per  year  were  received.  Other 
evidence  indicates  that  about  four  cases  are  received  each  month.  Most  samples  are  re- 
ceived express  prepaid  consigned  to  the  distiller^'  representative.  No  official  written  records 
of  the  amount  of  samples  received  are  maintained. 

Because  samples  of  a  single  brand  sometimes  arrive  in  quantities  of  two  cases,  it  is  ap- 
parent that  even  the  intent  of  providing  a  mere  sample  is  not  present.  Section  4-153  provides 
in  part  "No  person  selling  or  offering  for  sale  to,  or  purchasing  Uquor  from,  the  state  or  the 
board,  shall  either  directly  or  indirectly  offer  to  pay  any  commission,  profit  or  remunera- 
tion, or  make  any  gift  to  any  member  or  employee  of  the  board  or  to  any  employee  of  the 
state,  or  to  anyone  on  behalf  of  such  m_em.ber  or  employee."  Certainly  an  element  of  the  gift 
is  present  in  the  large  quantities  of  liquor  received  by  the  Board  each  month.  If  the  Board 
feels  that  samples  are  necessary  to  their  function,  they  should  maintain  a  written  record  of 
such  liquor  received. 

The  Council  recommends  that  the  law  be  amended  requiring  a  written  record  of  samples 
received,  from  whom  supplied,  and  the  final  disposition  of  any  such  liquor. 

Relationship   of   the  Board   to   the   Governor 

At  the  present  time  the  relationship  of  the  Board  to  the  Governor  is  vague  and  ill-de- 
fined. The  Governor  is  consulted  at  times  on  policy  matters,  but  the  appointive  Board  is 
technically  independent  of  the  chief  executive  due  to  the  fixed  term  of  office  for  members. 
Members  must  be  confirmed  by  the  senate  and  can  be  removed  only  for  cause. 

A  former  chairman  of  the  Board  stated  that  the  Governor  does  not  direct  the  policy  of 
the  Board  and  that  none  of  the  three  governors  that  he  had  served  under  had  ever  tried  "to 
interject  their  ideas  on  the  liquor  board."  However,  in  commenting  on  Glacier  View  wine, 
another  member  said  "Actually  the  governor  came  in  and  said  there's  so  much  criticism  of 
this  private  label,  will  you  stop  it,  and  we  stopped  it." 

Although  the  Governor's  personal  relationship  with  some  or  all  of  the  members  may  en- 
able him  to  influence  Board  policy,  the  fixed  term  of  office  and  stringent  requirements  for 
removal  of  members  has  the  practical  effect  of  removing  any  legal  responsibility  to  the  Gov- 
ernor. While  this  may  have  been  desirable  when  the  Board  was  largely  concerned  with  con- 
trol of  liquor  sales,  the  emergence  of  the  monopoly  as  an  important  source  of  revenue  has  in- 
creased the  need  for  some  control  by  the  chief  budgeting  official.  Recognition  of  this  need 
is  reflected  in  the  fact  that  although  the  Board  is  authorized  to  employ  the  administrator,  in 
practice  he  has  been  named  by  the  Governor  for  many  years  in  Montana.  If  the  Governor 
cannot  exert  effective  control  over  Board  policies,  there  is  little  assurance  that  the  Board 
will  respond  to  wishes  of  the  public. 

General  Conclusions 

The  Liquor  Control  Board  has  displayed  some  weakness  in  policy  making.  A  major  rea- 
son for  this  weakness  appears  to  be  the  Board's  preoccupation  with  aspects  of  the  monopoly 
which  are  essentially  administrative  in  nature.  Concentrating  on  detailed  aspects  of  the  mo- 
nopoly, the  Board  has  often  neglected  its  primary  function  —  policy  formulation.  The  Board 
is  I'esponsible  for  administration  of  the  monopoly,  but  it  should  assert  itself  into  the  adminis- 
tration only  to  the  extent  necessary  to  insure  that  policies  are  effectively  implemented. 

There  is  a  tendency  for  the  Board  to  attempt  to  operate  the  monopoly  much  like  a  pri- 
vate business.  This  is  evident  in  the  policy  of  severance  pay  to  employees,  the  dealings  with 
Ellena  Brothers  to  obtain  Glacier  View  wine,  inclusion  of  wane  vinegar  and  cooking  sherry 
in  carload  shipments  of  wane,  prepayment  of  travel  expenses  to  employees,  and  other  actions. 
The  former  chairman  stated:   ".  .  .  it  could  well  be  that  we  have  operated  this  thing  on  a 
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basis  comparable  to  how  we  operated  a  business  of  our  own.  .  ."  Although  the  monopoly  is 
a  major  source  of  state  revenue  and  a  number  of  business  principles  are  clearly  applicable 
to  the  merchandising  function,  the  monopoly  is  not  a  private  business.  It  should  be  operated 
like  the  public  agency  it  is  with  business  procedures  being  applied  as  necessary  to  the  suc- 
cessful merchandising  of  liquor. 

The  Council's  liquor  control  subcommittee  also  observed  that  the  Board's  counsel  often 
expresses  his  views  on  other  than  legal  matters.  Depending  upon  the  Board  for  his  retainer, 
a  special  counsel  might  be  more  interested  in  defending  the  actions  of  individual  Board 
members  than  impartially  interpreting  the  statutes.  The  possibility  of  a  conflict  of  interest 
also  exists  if  an  attorney  must  advise  a  board  on  whether  or  not  to  initiate  or  pursue  court 
action  if  that  attorney  is  paid  an  additional  fee  (as  is  the  case  presently)  for  court  appear- 
ances. These  observations  on  Board  counsel  might  apply  with  equal  validity  to  a  number  of 
other  agencies  of  state  government  which  operate  on  dedicated  revenue. 

During  the  past  three  fiscal  years,  the  retainer  for  legal  counsel  has  amounted  to  be- 
tween five  and  seven  thousand  dollars  annually,  which  suggests  that  there  is  enough  legal 
work  to  justify  assignment  of  an  assistant  attorney  general  to  the  Board.  Such  an  arrange- 
ment would  create  a  desirable  liaison  between  the  law  enforcement  activities  of  the  Board 
and  the  Attorney  General's  office  and  would  provide  the  necessary  legal  counsel  from  an  at- 
torney who  would  not  have  a  vested  interest  in  defending  actions  of  the  Board. 

The  efficiency  of  management  and  operation  of  the  monopoly  is  difficult  to  measure. 
During  interviews  with  the  Board,  members  repeatedly  emphasized  the  large  amount  of  rev- 
enue realized  from  the  monopoly.  However,  whether  operation  of  the  monopoly  in  the  past 
has  been  good,  fair,  or  poor,  is  difficult  to  ascertain.  As  was  stated  above,  this  study  did 
not  entail  a  complete  fiscal  audit  of  the  financial  records  of  the  monopoly.  A  periodic  audit 
in  greater  depth  than  the  examination  of  the  State  Examiner  would  be  desirable. 
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